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Rent Acts Reform ? 


WHETHER or not the first leader in The Times of 13th July 
last was intended to be a ballon d’essai, there is no doubt that 
a large number of people will shoot at it. The article concluded 
that rent reform is urgent both to remove indefensible 
rigidities in the economy and to exclude social capital from 
grave misuse, and further that if private hands continue to be 
tied then the municipal rescue squads are bound to move in 
and do the whole job. The Housing Repairs and Rents Act, 
1954, has been a failure mainly because it left the initiative 
in the hands of the landlords, many of whom have preferred 
to continue drawing a small rent instead of filling in the 
complicated forms which are necessary and laying themselves 
open to the unknown hazards of a certificate from the local 
authority. Nevertheless, it would be wrong to have any 
uniform relaxation. The situation differs fundamentally in 
different parts of the country, and the suggestion made in 
The Times that the extent of de-control should vary according 
to local circumstances is good. Mr. DUNCAN SANpys is good 
at grasping nettles and we foresee that there will be legislation 
on this subject in the next Session of Parliament. The 
publication of the new valuation lists has provided the basis 
upon which rents could be rationalised. 


More Self-Denial by Order 


THE summary rejection by the Minister of Health of the 
doctors’ claim for more money gives point to the suggestion 
we made last week that we should make no application for 
increased costs at present. The arguments in favour of 
restraint seem to us to be compelling. By restraint we can 
help to halt inflation. If we succeed, we shall have done 
something better than any increase could achieve. If there 
are cynics among us who are not impressed by altruistic 
arguments, let them ponder this. It seems unlikely in the 
present state of the financial climate that any application 
would be successful. Is it not preferable to make a virtue of 
necessity and to get the credit for refraining from making a 
Trequest which it is certain will not be granted ? 


Seeing is Believing 
THE courts do not make as much use as they might of their 
power to view, which is contained in Ord. 50, r. 4, of the Rules 


of the Supreme Court and Ord. 23, r. 14, of the County Court 
Rules. Often distance makes it difficult for the judge, counsel, 
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solicitors and the parties to visit a factory or other scene of the 
events which are the subject of the action, although in cases 
in the county court distance is less of an obstacle. Although 
photographs, plans and graphic descriptions by counsel and 
consulting engineers are a worthy substitute, a great deal of 
misunderstanding can be avoided by a view. Notes in the 
‘‘ Annual Practice”’ and in the “County Court Practice ”’ 
referring to London General Omnibus Co. v. Lavell {1901} 
1 Ch. 135 draw the conclusion that an inspection must not 
be used to take the place of evidence. In Buckingham v. 
Daily News, Ltd. [1956] 3 W.L.R. 375; ante, p. 528, it was 
held that, in the words of DENNING, L.J., “ the judge of fact 
is entitled to form his own judgment on the real evidence of a 
view just as much as on the oral evidence of a witness.”’ 
Birkett, L.J., said “... when the judge goes to see 
machinery and sees it in operation when the parties are 
present and everything is done regularly and in order, it is 
just the same as though the machine were brought into court 
and the demonstration made in the well of the court so that 
the judge or judges may see it.’’ PARKER, L.J., said that the 
note in the ‘“‘ County Court Practice ’’ (and, by implication, 
the similar noie in the “‘ Annual Practice ’’) went much too far. 


Certificates of Value 


Last week the Finance (No. 2) Bill completed its Committee 
and Report Stages and had its Third Reading in the House 
of Commons. The clause reducing conveyance stamp duties 
(now cl. 37) passed the House without amendment, and it 
seems that despite criticism of its ambiguity (cf. p. 479, ante) 
the Government’s advisers are satisfied that the clause will 
operate in the way intended. This means in practice that 
conveyances executed on or after Ist August and containing 
the “ under £3,500 ” certificate required by the clause will be 
charged with duty at 10s. per cent. Whatever. may be the 
true construction of the clause (and on that, we remain 
unrepentant), it is at least clear, therefore, that conveyances 
will not be required as a matter of practice to contain two 
certificates of value in order to qualify for the lowest rate 
of duty. 


Administration of Justice Act: Some 


Provisions Now in Force 


Tue Lorp CHanceLtor has lost no time in putting into effect 
a considerable number of sections of the Administration of 
Justice Act, 1956, which received the Royal Assent on 
5th July. By the Administration of Justice Act (Commence- 
ment) Order, 1956 (S.I. 1956 No. 1065 (C.5)), the 16th July, 
1956, was fixed for the coming into operation of the following 
provisions of the Act: ss. 9-14, 16-25, 32 (1)-(3), 33, 36, 38, 
40, 42-44 and 51-54. These are largely administrative 
provisions dealing with such matters as the appointment of 
county court judges and official referees, deputy and assistant 
district registrars, and certain other officers, but other sections 
make substantial changes in law or procedure of which 
practitioners will wish to take note. Thus there is now no 
time limit for filing powers of attorney at the Central Office 
under s. 25 of the Trustee Act, 1925, whether or not they 
were executed before 16th July (s. 18); Northern Ireland 
grants of representation can now be resealed in England 
notwithstanding that they are made in respect of realty as 
well as personalty (s. 17 (3)); the power of the court to 
appoint a receiver by way of equitable execution now extends 
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to operate in relation to all legal estates and interests in 
land (s. 36 (1)) ; and deposit accounts at banks become subject 
to attachment, subject to rules of court, in the same way 
as current accounts (s. 38: cf. 99 Sor. J. 844). Finally, 
it would ill become us not to note with satisfaction that by 
the effect of s. 53 a solicitor of ten years’ standing is now 
equally qualified as a barrister of the same seniority for 
appointment as Chief Land Registrar. 


Out of Step 


It is singularly unfortunate that on 1st August next, which 
should be a day of national rejoicing in honour of the reduction 
of the stamp duties, an addition will be made to the fees 
payable at the Land Registry. Since Ist October, 1950, no 
fee has been payable on a charge by a transferee under a 
transfer for value when the charge is lodged with the transfer. 
This happy state will now cease and we shall revert to the 
system which prevailed before 1st October, 1950, whereby 
half the usual fee was charged. This change is made by thie 
Land Registration Fee Order, 1956 (S.I. 1956 No. 1060 
(L. 11)), which incidentally has the effect of abating by one-half 
the fee payable for registering notice of the making of further 
advances. While welcoming the abatement, we cannot think 
that the reintroduction of a fee for the registration of the 
original charge is a contribution to the fight against inflation. 


The Seven-Year Covenant 


THE success of the Crown in their appeal against the Special 
Commissioners’ decision in Inland Revenue Commissioners v. 
National Book League (The Times, 12th July) is likely to 
raise difficult problems for charitable bodies which have 
hitherto benefited from seven-year covenants. The Crown 
had contended that the sums paid under the covenants were 
paid by virtue of a contract whereby the League undertook 
the annual provision of amenities and that accordingly thie 
payments were not annual payments within the meaning of 
the Income Tax Acts. The Commissioners held that 
amenities were so trifling that they should be disregarded, 
on the de minimis principle, and allowed the League’s claim 
to exemption from tax. Vatsey, J., pointed out, in allowing 
the Crown’s appeal, that a not unimportant part of the 
amenities was the use of the restaurant, which was general 
full. It was a club for the purpose of attracting members and 
it was quite impossible to find that the subscriptions were 
ordinary charitable subscriptions paid by the contributor 
solely for the benefit of the charity as a charity. The pay- 
ments by the covenantors could not be described as pu 
income payments when they reached the hands of the 
League. 


The Professional! Classes Aid Council 


We learn from the annual report of the Professional Classes 
Aid Council, on which both The Law Society and the Solicitors’ 
Benevolent Association are represented, that a sub-committee 
under the Chairmanship of Mr. T. G. Lunp, Secretary of The 
Law Society, has been studying methods of raising income. 
The income of the Council this year reached £18,553, compared 
with £1,186 when it was founded in 1914, but funds are still 
urgently needed. The many examples given in the report ol 
the Council’s good works make impressive reading. 
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THE SOLICITORS (AMENDMENT) ACT, 1956—I 


This ts the first of two articles in which the objects and effects of the new Act are explained by 
Sir Lancelot Joynson-Hicks, M.P. 


Few babies can have been christened with more respectable 
and influential sponsors than the Solicitors (Amendment) 
Bill which was read a second time in the House of Lords on 
the 3lst January, 1956. Introduced by Lord Cohen, it was 
supported by Lord Evershed and the Lord Chancellor, as 
well as by other members of that House who were also 
members of the solicitors’ profession. The Bill passed through 
all its stages in both Houses without division and finally 
received the Royal Assent on the 17th May, having been 
subject in both Houses to amendments in detail during the 
committee stages which undoubtedly improved the measure. 


The Solicitors (Amendment) Act, 1956, is a useful, if not 
a major, measure, and brings up to date much of the machinery 
within which the profession works. But the day is yet to 
come when we can have a real Consolidating Bill which will 
enable us to find in the compass of one statute the present 
contents of the 1932 Act and the eight or nine subsequent 
amending Acts. 


The Compensation Fund 


I do not know any other walk of life in which the members 
collectively carry their own insurance against the occasional 


' default of their own black sheep which results in the suffering 
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tne § 


of the clients of that defaulting member. It is a matter 
upon which the profession is entitled to pride itself, but it is 
also a matter which is recognised beyond the bounds of the 
profession as being a tribute to its own integrity and an 
enhancement of its prestige. The object of The Law Society 
is to build up a reserve fund which will enable it to be 
reasonably svre of being able to meet any proper claims 
which may arise if any of its members do default, and the 
most important change which the 1956 Act introduces, 
contained in s. 1, in effect amends the 1941 Act by providing 
that the maximum contribution which the Council of The Law 
Society may in any year require a solicitor to pay to the 
Compensation Fund shall be £10 instead of £5. 


The provisions entitle the society to levy contributions 
from those of its members who have held more than three 
and less than seven practising certificates at half the standard 
rate ; members who have held more than six certificates are 
subject to contributions at the full standard rate. The 1956 
Act consequently does not affect the relief given to the young 
practitioner, who remains immune from the levy for his first 
three years of practice, and continues to temper the wind to 
the adolescent practitioner by maintaining the half standard 
rate for the next three years of his practice. 


Proposals for this increase in the contribution were widely 
canvassed throughout the profession before being introduced 
into the Bill, but there were very few objections to it. In 
Parliament, however, one line of objection was that, as the 
intention of the Compensation Fund was primarily to safe- 
guard clients’ moneys, why should those members of the 
profession who practised in commercial employment and who 
therefore did not handle clients’ moneys be called upon to 
pay the contribution ? I think there are two answers to that : 


first, that such members of the profession owe their appoint- 
ments, in part at any rate, to their practising certificate, and 
that as members of the profession they also share in the 
benefits which the honour and the prestige of the profession 
enjoys. The second answer was succinctly given by a 
distinguished member in private practice: ‘‘ Well, do you 
really think I am going to defraud my clients? ’’ In other 
words, it is a movement by the profession as a whole to 
protect and enhance the interests of the profession as a whole. 

Other suggestions criticised the flat rate basis of the 
contribution. Alternatives proposed were that the contribu- 
tion should be based upon the size of the firm, or upon the 
experience of the solicitor, or upon the turnover of his 
business; but apart from the fact that such experience as has 
been gained does not appear to justify a sliding scale based 
upon the size or turnover of a firm, it would in fact be an 
exceedingly difficult, costly and complicated business so to 
adjust the contribution annually. In the end it was generally 
agreed that the flat rate basis, if rough justice, was 
nevertheless fairest, the most certain and the most economic. 


Qualifications for admission 


From the Compensation Fund we jump, perhaps appro- 
priately, straight to the qualifications for admission, and s. 2 
replaces most of Pt. II of the Solicitors Act, 1932. It provides 
that in future the qualifications shall be such as shall be 
contained in regulations to be made by The Law Society 
with the concurrence of the Lord Chancellor, the Lord Chief 
Justice and the Master of the Rolls. Although the profession 
is accustomed to being tied, perhaps more closely than any 
other profession, by statutory enactment, it has been found 
in practice that the problems involved in wanting to make 
comparatively minor variations in such matters as the 
attendance at courses of legal education, the terms of articles 
and the exemptions from the society’s preliminary examina- 
tions are very serious when the qualifications are all laid down 
in an Act of Parliament. The intention, therefore, of s. 2 is 
to provide more flexible machinery, so that if time and 
experience show that change is both necessary and desirable 
it can be made without promoting a Bill in Parliament. This 
section comes into operation on a day to be appointed by the 
Lord Chancellor. 

The Registrar of Solicitors 


Since 1843, The Law Society has in fact been performing 
the function of the Registrar of Solicitors, but under the 
Solicitors Act of 1843 the Master of the Rolls, with the 
concurrence of the Lord Chancellor and the Lord Chief 
Justice, or if they differ, of one of them, are entitled to 
appoint any other fit person to perform these duties. For 
over a hundred years, the holders of these august offices have 
been satisfied with the performance of the duties of Registrar 
by The Law Society and it is now felt that the Society has 
been on probation long enough and may be confirmed 
permanently in its position as Registrar. Section 3 achieves 
this object. 





Mr. Epwarp CrarKE has been appointed deputy chairman of 
the Court of Quarter Sessions for the County of Hertford. 


Mr. H. S. SyreEtT, solicitor, of Bedford Row, W.C.1, has been 
elected Master of the Cutlers’ Company of London. 
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THE SMALL LOTTERIES AND GAMING ACT, 1956 


Tuts Act, which started life as a private member’s measure, 
will come into operation on 5th August, 1956, and it will 
cause considerable activity by secretaries of sports and social 
clubs and other charitable bodies and also in town halls 
throughout the country during the coming months, especially 
(we suspect) in the month or so prior to Christmas, when the 
majority of “ draws ”’ and “ sweeps” take place. The object 
of the Act is to legalise certain types of small lotteries (s. 4 
legalises certain small gaming parties, with which we are not 
here concerned), but an essential prerequisite to the benefits 
of the Act is that the particular lottery should be one 
conducted for the benefit of a society registered with the local 
authority (i.e., the local borough or district council). We do 
not propose here to summarise the whole of the provisions of 
the Act, but simply to comment on a few of its provisions 
which we feel may cause difficulties in practice. 


Definitions 


The Act applies to “ lotteries,’ but the term is not defined, 
nor was it defined in the Betting and Lotteries Act, 1934 
(which is the substantive statute making the holding of a 
lottery illegal unless exempted by that Act, or by this Act : 
see s. 21 of that Act), but a lottery has been described by the 
courts as a scheme for the distribution of prizes (whether or 
not in the form of money) by lot or chance, the essential 
element being that of chance (see Taylor v. Smetten (1883), 
11 Q.B.D. 207 ; Hall v. Cox [1899] 1 Q.B. 198). 

In order that a particular society may be entitled to 
registration under the Act, it must be a society (this term is 
defined in s. 1 (4)) established and conducted wholly or mainly 
for one or more of the specified purposes (see s. 1 (1)), of which 
by far the most important is para. (c), for under this paragraph 
practically any society may claim the benefits of the Act, 
provided it is not established and conducted for private gain 
or the purposes of a commercial undertaking—even a staff 
organisation of an industrial firm would seem to come within 
this paragraph, provided their “ profits ’’ were separate from 
those of the firm itself. It will be noted that the definition 
of ‘‘ society’ includes local branches. Where a lottery is 
conducted by a local branch of a national society, for the 
benefit exclusively of the national funds, it seems that the 
local branch will not require to be separately registered, if 
registration is effected in respect of the head office. 

“Promoter” is an expression which appears in several 
places in the Act in relation to a lottery, but unfortunately 
no definition is given, although criminal responsibility is 
in ss. 1 (3) and 3 placed on the promoter as such. Presum- 
ably the expression is intended to refer to the person actually 
responsible to the society for the conduct of the lottery— 
such a person may be difficult to identify in the case of some 
small local societies. 

“Small ”’ lottery also is not defined, but the benefits of the 
section only apply if the total value of the tickets or chances 
sold does not exceed £750 (see s. 1 (2) (g)). 


Registration procedure 


Registration must be effected with the local authority in 
whose area the society’s office (or head office) is situate— 
presumably this may mean the secretary’s office, or even his 
residence. If the local authority consider that an application 
for registration should be refused, or that an existing registra- 
tion should be revoked (for one or other of the reasons given in 


s. 2 (2)), they must give the society an opportunity of “ being 
heard.’’ Presumably this means an oral hearing before the | 
council themselves, or a committee or sub-committee thereof 
to whom the function has been delegated ; whether or not the * 
society should be given the benefit of being represented by 
counsel or a solicitor is apparently a matter for the discretion 
of the local authority. It should also be noted that the , 
‘opportunity ’’ must be given to the society concerned, and 
not just to one of the officers of the society. 


« 


Appeals 
Appeals from a refusal or revocation of registration lie to , 
quarter sessions, by virtue of the incorporation of s. 1 (5) t 


and (6) of the Pool Betting Act, 1954, into the present Act | , 
by s. 2 (3) thereof. The statutes do not state any time limit ' 

within which such an appeal may be brought, but in effect a | 
time limit is prescribed by virtue of the provisions to the effect ; 4 


- 
‘sf, 





that at least fourteen clear days’ notice must be given (Quarter | , 
Sessions Act, 1849, s. 1) to the next practicable court of quarter 
sessions (Pool Betting Act, 1954, s. 1 (5)). An appeal must be 
lodged by giving notice in writing to the clerk of the peace 
and to the local authority (zb7d.) 
Returns | ; 
When a lottery has been held, a return complying with } ‘ 
s. 3 of the Act (forms will no doubt be made available by the | * 
local authority) must be prepared by the promoter within 
three months of the end of the month in which the prize- 
winners are ascertained, and sent to the local authority. § © 
Each return must be certified by two other members of the T 
society (it is a requirement of s. 1 (2) (a) that the promoter fr 
should himself be a member), who must be persons of full he 
age appointed in writing by the governing body of the} °% 
society ; the Home Office have asked (in their Circular 93/1956) ire 
that local authorities should satisfy themselves that this} *” 
requirement has in fact been complied with. In some cases, J PT 
it may be difficult in practice to decide who are the J 
‘‘ governing body ”’ of the charity or society concerned ! ; * 
Enforcement Bess 
Strangely enough the local authority are not given the j - 
duty of enforcing the provisions of the Act, but no doubt ha: 
they will keep the local police advised of the contents of fel 
returns, and of registrations effected (and of revocations ¥ = 
and cancellations), so that they will be able to watch for) wh 
illegal lotteries or lotteries promoted on behalf of societies } - 
not duly registered. bed 
Fees f “ 


In addition to the £1 fee payable on application for registra: oth 
tion (which is, it is submitted, strictly a fee for registration—, ,,. 
see s. 2 (1)—and should therefore be returned if registration | , 


is refused), every society registered with the local authority \ 
under the Act must pay a further fee of £1 on the 1st Januaryf °™ 
in every year ; if the society decide to hold no more lotterie,  "®! 
they should apply for cancellation of the registration under re 
s. 2 (4) well before the 1st January, and they will then not) "4 
be liable to pay any further fees. The fee is payable by the as 


society and therefore should be demanded from the society 
as such, not from any particular officer of the society. If not v 


paid, the fee is recoverable ‘‘ as a debt ”’ in the local county; com 
court; it is not made recoverable summarily as a civil debt) the. 
in 


before the local magistrates, as might have been expected. 
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Publicity 

It is not made the duty of the local authority to give 
publicity to the provisions of the Act, nor does the Home 
Office ask that this should be done. No doubt the large 
national charitable bodies will advise their branches on its 
provisions, but many local authorities will consider that some 
local publicity should be given to the Act, and that local 
charities and sports clubs should be advised of its provisions. 
In so far as this may involve any special expenditure, it is 
submitted that the powers given by ss. 134 and 135 of the 
Local Government Act, 1948, could be used for this purpose. 


The Act and the existing law 

It should be remembered that, although this Act brings a 
subject within the concern of district councils which is new 
to them (county boroughs are, of course, already concerned 
with the Betting and Lotteries Act, 1934, and the Pool 
Betting Act, 1954), the new statute does not stand alone. 
Sections 1 and 4 must be read within the general framework 
of Pt. II of the Betting and Lotteries Act, 1934 (see s. 5 (1) 
of the present Act). Therefore, small lotteries held as being 


* EXTRAS ” IN 


THE subject of “extras’’ in building and engineering 
contracts has given rise to controversy in the past and is 
likely to do so in the future. 

‘“ Extras’’ may be defined as works or materials not 
expressly or impliedly included in the original contract. 
They are, in effect, alterations in, or additions to, or omissions 
from, a building or engineering contract. It almost invariably 
happens that, in the course of the construction of a house or 
other extensive work, the party for whom the work is done 
from time to time desires to have additions and alterations, 
and it is by no means an unusual thing to insert a clause 
providing that the employer shall not be liable for extras 
or additions unless there be an order in writing fixing the 
price, or the certificate of an architect for the work so done. 
In such cases, the necessity for the order to be in writing is 
essential. In many instances the court, though satisfied 
that the builder, acting upon the faith of an oral request, 
has fairly done the work for which he seeks to be paid, has 
felt itself to be fettered by the express terms of the bargain 
the parties have entered into. That is indeed precisely 
what happened in Russell v. Sa da Bandeiva (1862), 13 C.B. 
(N.s.) 149, where the contract provided that orders for extras 
or additions should be in writing and signed by a stated 
person. The contractor accepted and carried out a number 
of orders for extras or additions which were given orally by 
other persons. It was held that the employer was not liable 
to pay for such extras or additions. 


Where a building contract contains provisions that the 
employer or his architect may order additions to, omissions 
from, and variations in, the specified works, in order that 
extras may come within the contract, they must be of a 
character contemplated by the contract. When the contract 
contains no such provisions the employer may be liable to 
pay for additional work done by the contractor. 

Works or materials which are indispensably necessary to 
complete the work contracted for are not extras. This is 
the case even though the works and materials are not described 
In the contract. In Williams v. Fitzmaurice (1858), 


BUILDING 
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incidental to bazaars, sales of work and similar entertain- 
ments (s. 23), and private lotteries (s. 24), being already 
exempt from the general prohibition of lotteries under the 
1934 Act, are not affected by the present Act, and societies 
conducting such lotteries alone do not need to be registered. 
Further, the carrying on of a lottery which might otherwise 
comply with the 1956 Act by a society not registered there- 
under is not an offence under the new Act, but one under the 
Betting and Lotteries Act, 1934. On the other hand, the 
new Act does create its own specific offences, in s. 1 (3)— 
breach of any of the conditions applicable to lotteries held 
under the Act; and in s. 3 (3)—false statements, etc., in 
returns made under the section, or failing to make such returns. 

The promoter of any small lottery under the Act should be 
advised to study carefully, before he starts, the detailed 
requirements of s. 1 (2). If the receipts from the lottery do 
not come up to expectations, he will have a certain measure 
of defence if there should be a contravention of para. (e) 
or (/) of that subsection (see proviso (b) to s. 1 (3)), but he 
may have to satisfy the magistrates that those expectations 
were in fact reasonable in the circumstances ! 


J. F. GARNER. 


CONTRACTS 


3 H. & N. 844, the plaintiff agreed to build a house for the 
defendant at a stated price and to be completed by a certain 
date. The defendant prepared a specification which contained 
particulars of the different portions of the work. Under the 
heading ‘‘ Carpenter and Joiner’’ there was specified the 
scantling of the joists for the different floors, the rafters, 
ridge and wall pieces, but no mention was made of the 
flooring. The specification stated that ‘“‘ the whole of the 
materials mentioned or otherwise in the foregoing particulars, 
necessary for the completion of the work, must be provided 
by the contractor."’ The plaintiff. prepared the flooring 
boards, brought them to the premises and planed and fitted 
them to the various rooms, but refused to lay them down 
without extra payment, because the flooring was not mentioned 
in the specification. Thereupon the defendant put an end 
to the contract, took possession of the works, and proceeded 
to complete the building, using the flooring boards so prepared 
and fitted by the plaintiff. It was held that the plaintiff 
was not entitled to recover for the flooring as an extra, 
because it was included in the contract. 


Defendant’s specification not a warranty 


Where plans and a specification, for the execution of a 
certain work, are prepared for the use of those who are asked 
to tender for its execution, the person asking for the tenders 
does not enter into any implied warranty that the work 
can be successfully executed according to such plans and 
specification. The contractor for the work cannot, therefore, 
sustain an action for damages, as upon a warranty, should it 
turn out that he could not execute it according to such 
plans and specification. In Thorn v. London Corporation 
(1876), 1 App. Cas. 120, the plaintiff contracted with the 
defendants to take down an old bridge and build a new one. 
Plans and a specification prepared by the defendants’ engineer 
were furnished to the plaintiff, and he was required to obey 
the directions of the engineer. The specification stated that 
the plans were believed to be correct, but their accuracy was 
not guaranteed, and that the contractor would not be entitled 
to charge any extra should the work to be removed prove more 
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than indicated on the drawings. In one particular matter at 
least the plaintiff was warned to make examination for 
himself, as, for instance, it was stated that the contractor 
must satisfy himself as to the nature of the ground through 
which the foundations had to be carried. Part of the plan 
consisted in the use of caissons. After the work was begun it 
was found that the caissons would not answer their purpose, 
and the plan of the work was altered. The cause of the 
failure was that the caissons would not resist the external 
pressure of the water, so that the piers of the bridge had to be 
built independently of them, and much of the preceding work 
was wasted, and the piers were built as the tide permitted the 
work to go on, which occasioned great delay. The contract 
price was duly paid, and the costs of the extra work rendered 
necessary by alterations were paid, but the contractor claimed 
compensation for loss of time and labour occasioned by the 
attempt to execute the original plans. It was held by the 
House of Lords (Lord Cairns, L.C., and the Lords Chelmsford, 
Hatherley and O'Hagan) that an implied warranty could not 
be imported into the contract making the defendants liable 
for the loss which the contractor had sustained by the delay 
caused by the insutticiency of the caissons to stand the work 
for which they were intended. 


Works ordered after completion 

Among other considerations the time when the work is 
executed may determine whether it is extra to or outside the 
contract. The fact that works are ordered after the contract 
is completed may cause them to be considered as outside the 
contract. As Erle, C.J., said in Russell v. Sa da Bandetra 
(1862), 13 C.B. (N.s.) 149, at p. 197: “ With respect to such 
articles as were supplied after the contract was fully completed, 
it appears to me that they are entirely severed from the 
contract, and from any restriction contained in it, and that 
those who were authorised to act for the employer are subject 
to the ordinary implications of the law and must pay for those 
articles so much as they are worth.” 


Bills of quantities 

One of the objects of bills of quantities is to encourage 
contractors to tender by simplifying the work of calculating 
and estimating. They do not necessarily become contract 
documents unless expressly embodied as such in the agreement. 
Where they are made contract documents—that is, part of 
the contract—they should be correct both in regard to 
quantities and descriptions. Therefore, if the contractor 
is required, in order to complete the whole, to do more work 
than is in the quantities, he is entitled to that as an extra. 

Let us first consider the position where the quantities are 
not made part of the contract. In Scrivener v. Pask (1866), 
L.R. 1 C.P. 715, the defendant employed an architect to 
prepare plans and a specification for a house, and to procure 
a builder to erect it for him. The architect took out the 
quantities and represented to the plaintiff, a builder, that 
they were correct. Relying upon the accuracy of the bill 
of quantities, the plaintiff sent in a tender offering to erect 
the house for £411, and this tender was accepted. Upon 
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the completion of the building, the plaintiff found that the 
bill of quantities was incorrect in many particulars. It was 
held that there was no evidence that the architect acted as 
the defendant's agent in taking out the quantities, or that 
the defendant guaranteed their accuracy, and that, therefore, 
the plaintitt could not recover more than his contract price. 
Now we consider the position where the quantities are 
made part of the contract. In Patman and Fotheringham, Ltd. 
v. Pilditch (1904), 2 Hudson’s B.C. (4th ed.) 368, contractors 
agreed to erect and complete, fit for occupation, a block of 
flats for a lump sum according to the plans, invitation to 
tender, specification and bills of quantities. The contract 
provided that the contractors should supply everything of 
every sort and kind which might be necessary and requisite 
for the due and proper execution of the several works included 
in the contract. It further provided that no additions, 
omissions or variations would be allowed for except such as 
had been authorised on the architect’s printed order form. 
It was held that the quantities defined the amount of work to 
be done for the lump sum, and that the contractors were 
entitled to recover for all such work done by them in carrying 
out the contract as should have been omitted or understated 
in the bills of quantities. In Bryant and Son, Ltd. v. 
Birmingham Hospital Saturday Fund 1938) 1 All E.R. 503 
there was a lump-sum contract in which a contractor agreed 
to erect a convalescent home and agreed (inter alia) that the 
conditions of contract contained in bill No. 1 of the bills of 
quantities should form part of the contract. These bills 
were to be deemed to have been prepared in accordance 
with the standard method of measurement of building works 
last issued by the Chartered Surveyors’ Institution, which 
required that, where practicable, the nature of the soil should 
be described and attention drawn to any existing trial holes, 
and that excavation in rock should be given separately. 
3ill No. 1 referred the contractor to the drawings, the block 
plan and the site to satisfy himself as to the local conditions 
and the full extent and nature of the operations. The bills 
of quantities contained no separate item for excavation in 
rock. The existence of rock upon the site was known to the 
architect, but owing to local conditions was not discovered 
by an inspection of the site. Moreover, it was not shown upon 
any of the plans nor referred to in the bills of quantities. 
The contract having been entered into, the contractors 
proceeded with the work and, in making the necessary 
excavations, they encountered rock. Over 5,000 cubic yards 
of digging was involved, and nearly 4,500 yards of solid rock 
had to be excavated, which necessitated quarrying and 
blasting. The actual cost of excavating the rock was very 
considerably higher than the contractor’s prices for digging 
in the bills of quantities. The building owners contended 
that this was all included in the contract, and that they should 
not be required to pay extra for the cost of excavating the 
rock. It was held by Lewis, J., that in the circumstances 
the contractor was entitled to treat the excavation in rock 
as an extra, and to be paid the extra cost of the excavation 
plus a fair profit. M. 





Mr. Joun Bussé, C.B.E., Q.C., Recorder of Burton-on-Trent, 
has been appointed Recorder of the City of Gloucester. 

Mr. THomas LEsTER, deputy town clerk of Scunthorpe, has 
been appointed town clerk on the resignation of Mr. W. P. 
Errington. 

Mr. JOHN OSWALD SMITH, town clerk of Ruthin, Denbighshire, 
has been appointed town clerk of Caernarvon in succession to 
Mr. W. Phillip Davies, LL.B. 


Mr. GRAHAM HEatTH, solicitor, of Westminster, has been 
appointed legal secretary to the Bishop of Guildford, which 
office he held from 1954 until his translation to the See of London. 
He has been Registrar of the Diocese since 1939. 


Mr. RicHarp Francis Levy, Q.C., has been appointed 
chairman of the Workmen’s Compensation Supplementation 
Board and the Pneumoconiosis and Byssinosis Benefit Board 
in succession to Mr. Paul Sandlands, Q.C. 
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A Conveyancer’s Diary 


THE SCHOOL SITES ACT, 1841 


Tuis Act has a way of cropping up unexpectedly on a title. 
The case of Re Ingleton Charity [1956] 3 W.L.R. 369, and 
p. 530, ante, was not a case between vendor and purchaser, 
but it could easily have been such a case, and the decision 
merits the attention of practitioners outside the small band of 
those who interest themselves particularly in the law of 
charitable trusts. 

The gist of the Act is in s. 2. This provided that any 
person might grant any quantity of land of which he was 
seised in fee as a site for a school for the education of poor 
persons, with a proviso that, upon the land ceasing to be used 
for such purpose, the same should immediately revert to 
(in effect) the grantor or his successors. In Re Ingleton 
Charity certain land, in the parish of Ingleton, was in 1846 
granted by the lords of the manor of Ingleby pursuant to the 
Act to the minister and chapel wardens of the district and their 
successors (subsequently the vicar and churchwardens of the 
parish of Ingleton) as a site for a school for poor persons. The 
minister and chapel wardens, and subsequently the vicar and 
churchwardens, were not a corporation, but by virtue of s. 7 
of the Act the site automatically vested from time to time in 
those persons without any conveyance, as if they had been a 
corporation. The school on the site was carried on until 1929, 
when it was closed. For about three years after the closure 
of the school, the site and the building thereon were used for 
other purposes connected with the parish (for the purposes of 
a Sunday school and the like). Then it was let to the local 
territorial association until the war, when it was requisitioned, 
and on being released from requisitioning it was first let and 
eventually, in 1952, sold to a commercial company. The 
purchase price was invested and a trust deed executed which 
declared that this fund was held by the vicar and church- 
wardens on trust for the purposes of the parish of Ingleton. 


The matter reached the court in this way. The Ministry of 
Education claimed that the vicar and churchwardens had no 
power to sell the site without the consent of the Ministry, 
or to execute the deed of trust, and that accordingly the site 
still remained subject to the trusts upon which it had been 
granted in 1846. The vicar and churchwardens took the view 
that after the closure of the school in 1929 there had been 
an automatic reverter of the site under the Act to the estates 
of the grantors, but that as no claim had been made to the 
site on the footing of a reverter and they had remained in 
occupation of it for many years, they had acquired a good title 
to it by adverse possession and were then entitled to sell and 
convey the site and execute the declaration of trust of the 
proceeds of sale. To resolve this dispute and have determined 
the question on what trusts the site had been held before 
the sale and the proceeds of sale were still held, the vicar and 
churchwardens applied to the court by originating summons, 
making the Attorney-General the defendant. 


The successors of the grantors under the grant of 1846 
were not parties to these proceedings. The court therefore 
acted on the assumption that when the school was closed in 
1929 the site had reverted, but that the title of the grantors’ 
successors had become barred by the adverse possession for 
a period exceeding the statutory period by the vicar and 
churchwardens. That was, obviously, the view which was 
also taken (and up to this point correctly taken) by the 
purchaser of the site when it was purchased in 1952. The 


title of the original grantors being gone, it was then assumed 
that the persons who had acquired a statutory title could 
dispose of the site as they pleased. 


Land still held on charitable trusts 


This assumption, not unnatural in the circumstances, 
overlooked the rule that if trustees acquire a title to land by 
adverse possession (and now that title can be acquired to 
chattels in the same way, I suppose the position would be 
the same in regard to chattels) the trustees hold the land upon 
trust. And if the trustees are trustees of charitable trusts, 
the trusts upon which the land so acquired is held are chari- 
table trusts, with all that that implies in the way of restrictions 
upon subsequent dealings with the land. This was held to be 
so in the well-known case of Churcher v. Martin (1889), 
42 Ch. D. 312. There a conveyance was made to trustees 
upon charitable trusts, which purported to convey land but 
which failed to do so because it did not comply with the 
requirements of the Mortmain Acts. The trustees, however, 
took possession of the land and remained in occupation for 
the statutory period. It was held that they had acquired a 
possessory title, but that the land was held by them on the 
trusts for which they had been made trustees by the 
conveyance. 

This principle was not in any way disputed in the present 
case. But it was argued that it had no application to the 
case. The closure of the school and the automatic reverter 
of the site to the original grantors’ successors had, it was 
argued, produced a complete break, so that the persons who 
remained in occupation started a fresh title to the land, either 
for completely fresh purposes for their own benefit, or on 
fresh trusts (that is, for the purposes of a Sunday school 
and the other parish purposes for which the school had been 
used for a period of years after the closure of the school), 
which trusts were in no way tied to the trusts which had been 
declared by the deed of grant executed in 1846. 


This argument failed, both because, on principle, it did not 
commend itself to the learned judge (Danckwerts, J.), and 
because it did not seem to be open on the authority of past 
decisions. In A.-G. v. Price [1912] 1 Ch. 667, in particular, 
an essentially similar situation had arisen: a school on a 
site granted under the 1841 Act had failed and been closed, 
and the trustees applied to the court for a scheme to regulate 
the charity consisting of the school, joining the Attorney- 
General as defendant. The trustees were in occupation of the 
site, and no claim thereto under the provision of the Act for 
reverter had been made, and the persons (if any) who could 
make that claim were not parties to the application. The 
judge of first instance sanctioned a scheme, but the Attorney- 
General was not satisfied with its details, and appealed. The 
matter discussed on appeal was the sufficiency of the scheme 
which had been sanctioned, but in the course of his judgment 
Cozens-Hardy, M.R., said that whatever might be the rights 
of some person not before the court under the reverter clause 
in the Act, the trustees so long as they were in possession 
under the deed of grant were bound by the trusts declared 
in the deed, as varied by any scheme made by the court. 
(The opinion of the Court of Appeal was that the scheme 
which should be made to regulate the charity should be a 
scheme for the carrying on of a school.) 
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Both this decision and the observations of Cozens-Hardy, 
M.R., which I have referred to are quite inconsistent with the 
argument put forward on behalf of the trustees in the present 
case, that the closure of the school and the reverter (or possible 
reverter) of the site thereof to the successors of the grantors 
had produced a complete break between the trusts on which 
the site had been held until the closure of the school and the 
position (whatever precisely it might be) which supervened 
when the school was closed. That was the conclusion which 
Danckwerts, J., reached. It followed that after the closure 
of the school the vicar and churchwardens remained trustees 
of the site on trust to maintain a school, and they could not 
hold the property on any other trusts unless some scheme for 
the cy-prés application of the property were properly 
sanctioned. It further followed (and this is, of course, the 
important point for the purchaser of property which has 
once been granted as a site for a school under the 1841 Act) 
that the conveyance to the company which had purchased the 
site in 1952 was beyond the powers of the trustees and void. 


The practical upshot 


Danckwerts, J., went on to say that as the charity could 
not have both the land and the purchase money paid for it on 


Landlord and Tenant Notebook 
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the occasion of that conveyance, he supposed that there 
would have to be a confirmatory conveyance or something of 
that sort ; otherwise a purchaser from the company might 
take an objection to the title. The trustees will presumably 
apply for a scheme to be settled of which one of the terms will 
be a power to sell the site, and under this power a confirmatory 
conveyance can be made. But until this is done, the title 
of the purchaser remains unsatisfactory, and if an early sale 
should be necessary hardship may result. 

It is not therefore sufficient in a case such as this to satisfy 
oneself that the risk of reverter to the original grantor or his 
successors has been removed by the passage of time. It 
should be assumed that the trustees still hold the land on 
an educational trust, whatever may be the views of the 
trustees themselves of the capacity in which, or the trusts 
upon which, they hold ; and it must be ascertained whether 
a scheme authorising the sale has been made under the 
Endowed Schools Acts. In most cases of this kind the making 
of such a scheme will be a formality, but it is a formality 
with which the trustees must comply if they are to disclose a 


good title to the property on a sale. 
me. Pied 


RATEABILITY OF PARTS OF A BUILDING 


THE joint effect of the Landlord and Tenant Act, 1954, Pt. IT, 
and of the Local Government Act, 1948, and the New Valuation 
Lists (Postponement) Order, 1954, has seriously disturbed 
certain landlords. They are, I may say, a small group: those 
rated as occupiers of hereditaments, parts of which they have 
let to business tenants under agreements which do not oblige 
the landlord to discharge the rates ; but the position is worth 
considering. The coming into force of the new valuation 
lists in April, 1956, pursuant to the Order mentioned, coupled 
with the security of tenure conferred on their tenants by 
Pt. II of the Landlord and Tenant Act, 1954 (which does not 
entitle a landlord to oppose an application for a new tenancy 
on the ground of increased outgoings), has led many of them 
to wonder whether they are and must remain liable for the 
rates on the building. 


The basis of liability 

It is perfectly legitimate so to wonder, for, if there is any 
well-established principle governing rating law, it is the 
principle that liability fundamentally depends on occupation 
(of lands, houses, tithes impropriate or propriations of tithes, 
coal mines or saleable underwoods, as 43 Eliz. 1, c. 2 put it). 
It was held in Siv Anthony Earby’s case (1633), 2 Bulst. 354, 
that the overseers were to assess the occupiers of the land, 
and not the lessor who received the rents. The overseers 
have been replaced by rating authorities, rating authorities 
by valuation officers ; but the principle stands. The question 
“Who is the occupier? ’’ is, however, one not always easily 
answered. It is not, Lush, J., said in R. v. St. Pancras 
Assessment Committee (1877), 2 O0.B.D. 581, easy to give an 
accurate and exhaustive definition of the word “ occupier.” 
That case was not concerned with a question of part of a 
building, but, in decisions which have dealt with that problem, 
quite a variety of factors have been known to operate: 


I would mention those of control of an outer door, of exclusive 
enjoyment as opposed to exclusive possession, of degree of 
structural severance, of the terms of a tenancy. 


Control of outer door 


I deliberately made it ‘‘ an ”’ outer door, for there need not, 
of course, be but one outer door. In R. v. St. George’s Union 
(1871), L.R. 7 Q.B. 90, landlords owned seven blocks of 
flats with as many principal entrances. The flats were let to 
tenants by agreements under which the lessors engaged a 
porter for each block “ for the purpose of a general super- 
intendence, and as the servant of the occupiers.” Each 
entrance was to be “ in charge of ”’ its porter, who held duplicate 
keys of each flat. The tenants had a right to “ the general 
services ’’ of the porter. Cockburn, C.]., after accepting the 
criterion of retaining control of the outer door, came to the 
conclusion that in the case before the court the landlords 
had not “retained the exclusive control of the outer door, 
so that the tenants could only come in and go out with their 
assent and permission ’’ and that the tenants were therefore 
rateable occupiers. Blackburn, J., agreed. 


Possession v. enjoyment 

This distinction was drawn in Smith v. St. Michael, 
Cambridge (1860), 3 El. & El. 383. The tenant of a building 
sub-let five rooms, the rent to include rates and taxes, gas 
and wood and coals, and a resident attendant to clean the 
rooms, light the fires and attend to the same. Holding that 
the tenant of the whole was rightly rated, Hill, J., said: 
“Tt is true that exclusive enjoyment of the rooms is to be 
given ; but that is the case where a guest in an inn, or a lodger 
in a house, has a separate apartment, or where a passenget 
in a ship has a separate cabin ; in which case, it is clear that 
possession remains in the innkeeper, lodging-house keeper, 





— 


— 


an, on wai ae kk ek oe 


‘ive 


of 


ot, 
10 
of 
to 
la 
eT- 
ich 
ate 
ral 
the 
the 
rds 
or, 
eir 
re 


xeT 
yer 
lat 
eT, 


_ 





“ The Solicitors’ Journal ” 
Saturday, July 21, 1956 


or shipowner.” The introduction of the ambiguous word 
“possession ’’ was perhaps unfortunate; but in Smith 
v. Lambeth Assessment Committee (1882), 10 O.B.D. 327 (C.A.), 
in which the tenants or licensees (the agreement had not been 
altogether successful in avoiding language appropriate to a 
tenancy agreement, but the court considered the effect that 
of a licence) of a railway bookstall were held not to be rateable, 
Baggallay, L.J., summed up the authorities in these terms : 
‘Where an exclusive occupation is conferred, the grantee 
becomes rateable ; but, where merely a right to exclusive 
enjoyment passes, the grantee takes no interest which renders 
him liable to be rated.” In Westminster Council v. Southern 
Railway Co., etc. {1936} A.C. 511, Lord Russell spoke 
disapprovingly of this judgment, emphasising that rateability 
does not depend on title to occupy, but on the fact of 
occupation. Of this, more later. 


Structural severance 


The leading case on this consideration is Allchurch v. 
Hendon Union (1891) 2 O.B. 436 (C.A.), in which two weekly 
tenants appealed against joint assessment. The property was 
a two-storeyed house, one floor let to one of the appellants 
and the other to the other, by weekly tenancy agreements. 
Access to the upper flat was either via the front door of the 
house and an internal staircase or via the back yard (used 
by both) and an outside staircase. The upstairs tenant 
generally used the latter, but anyone calling on either would 
as likely as not come to the front door, knocking once if he 
wanted to see the downstairs tenant and twice if his business 
was with the other. Upholding the decision of the Divisional 
Court which had upheld that of the court of quarter sessions, 
Esher, M.R., said: ‘‘ The occupation is as clearly separate 
as can be... The landlord . . . has given up the whole 
occupation ; he has given up his right to occupy some parts 
of it, at all events, to each tenant. He has given them no 
right to occupy it jointly . . . You find each man occupies 
something which, whether you call it his house, or whatever 
you may call it, is a thing in respect of the occupation of 
which he is liable to be rated. If his occupation is a separate 
one he is separately occupying something in respect of which 
he is liable to be rated ...” The learned Master of the 
Rolls also said: “It is said that this will give trouble to 
overseers. All I can say is, if it does, the overseers are bound 
by virtue of their office to take that trouble. They must 
not only look at the outside of a house, but they must go 
into the house, or inquire into the state of the house. . .” 


I may mention here that the Local Government Act, 1948, 
s. 57, authorises valuation officers to treat certain properties 
—a small class—as single hereditaments though there be 
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separate occupation of parts. They must have been originally 
built as, or else adapted for the purposes of, single dwelling- 
houses. 

Terms of tenancy 

It seems clear that too much importance must not be 
attached to this factor. It is true that in R. v. St. George’s 
Union, supra, Cockburn, C.J., said that in determining the 
question of control it was necessary to look at the agreement 
and “I look to that and nothing else,” but Blackburn, J., 
emphasised that the true test involved looking not so much 
to the words as to the substance. A similar observation was 
made by Hill, J., in Smith v. St. Michael, Cambridge, supra ; 
and with the passage from Esher, M.R.’s judgment in Al/church 
v. Hendon Union which I have just quoted, we can now compare 
one from Danckwerts, J.’s judgment in Levermore v. Jobey 
[1956] 1 W.L.R. 697 (C.A.) ; ante, p. 432, which I had occasion 
to quote in our issue of 30th June last: ‘A lease is not 
intended to be either a mental exercise or an essay in literature ; 
it is a practical document dealing with a practical situation. 
Therefore it is right to look and see what is the property 
with which the document is dealing.”’ 

Accordingly, restrictive covenants in a lease will not, Lord 
Wright pointed out in Westminster Council v. Southern Railway 
Co., etc., supra, in themselves save the tenant from being 
rateable, if he is an occupier in other respects. 


De facto occupation 

The various factors discussed are, of course, inter-related, 
and the last-mentioned decision, while actually concerned 
with questions whether bookstalls, hairdressing saloons, 
showcases, etc., on railway stations were “so let out as to 
be capable of separate assessment "’ and consequently were not 
“railway hereditaments’ within s. 1 (3) of the Railways 
(Valuation for Rating) Act, 1930, has done much to clarify 
the position. Control of outer doors must now be considered 
of less importance than was once the case; but, as regards 
the possession v. enjoyment consideration, reference can be 
made to another passage in Lord Russell's speech : “ In truth 
the effect of the alleged control upon the question of rateable 
occupation must depend upon the facts of each case; and 
in my opinion in each case the degree of control must be 
examined, and the examination must be directed to the extent 
to which its exercise would interfere with the enjoyment by the 
occupant of the premises in his possession for the purposes for 
which he occupies them, or would be inconsistent with his enjoy- 
ment of them to the substantial exclusion of other persons.”’ 

In view of which there may, I submit, be many cases in 
which landlords of business premises may give trouble to the 
authorities. R.B. 


RECEIVED 


A History of English Law. Volume I: The Judicial 
System. Seventh Edition. By Sir WILLIAM HoLpswortu, 
O.M., K.C., D.C.L., Hon. LL.D. Revised under the general 
editorship of A. L. GoopuHart, K.B.E., Q.C., D.C.L., LL.D., 
and H. G. Hansury, D.C.L., with an introductory essay and 
additions by S. B. Cukimes, M.A., PH.D. pp. xlvili and (with 


Index) 706. 1956. London: Methuen & Co., Ltd. £2 5s. 
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HERE AND THERE 


NOT SO PLEASANT 

WELL, that only shows the vanity of human speculations, 
doesn't it ? While everybody was wondering what on earth 
was keeping Lord Radcliffe from a dazzling future of munifi- 
cence and magnificence, pondering in Portugal the welfare 
of the human race, a providence to the meritorious the world 
over, just look what a different journey on what a very different 
task fate had just round the corner for him. So far as leisure 
and dignity go, he was to travel further and fare worse. 
Instead of landing on safe and welcoming shores allied in 
friendship with England for six hundred years, he has gone 
to frame a liberal constitution for an island bloodily divided 
against itself and set against us, its bewildered rulers. There 
he must ride in a bullet-proof car with an armoured car in 
attendance and await, not very hopefully, at Government 
House, representatives from the conflicting parties, the greater 
part of whom have made it clear from the outset that they 
have no present intention of talking any language but violence. 
It is very like the position in Ireland during the troubles 
preceding the establishment of the Irish Free State. There 
was similar guerilla warfare, a similar element of episcopal 
sympathy with the rebels. Well, unpromising as the situation 
seemed, a compromise was found and it has not really broken 
down yet. But here there is an added complication. Ireland 
was not clamouring to be annexed by a foreign power, Spain, 
say, or the United States. But the Greek Cypriots are 
demanding nothing less. It will be no use telling them that 
“half a loaf is better than no bread,” because a liberal consti- 
tution isn’t half a loaf; it is something totally different in 
kind and quality and substance from anything they are 
asking for. One notices that in Parliament, among those who 
commented on the Prime Minister's announcement of Lord 
Radcliffe’s mission, was the lady who sits for Holborn and 
St. Pancras South. She and the member for Ebbw Vale share 
the unique distinction of having had previous pronouncements 
of theirs on the Cyprus question reported on Greek postage 
stamps. This must surely be the first example of argumenta- 
tively propagandist philately. On a fairly large, but not 
excessively large, stamp a page of Hansard was reproduced in 
miniature. It took a powerful magnifying glass for normal 
eyes to see what it was all about but an exceptionally keen- 
eyed friend, to whom I showed these curiosities, was able to 
read straight off unaided the microscopic print. 


A GREEN MEMORY 
ONE likes to think of lawyers as great and good and perhaps 
some of them like to think of themselves that way, but even 


the greatest, the best and the weightiest are apt to leave all 
too transient an impression on the Woolsack or on the 
cushions of the Bench. Their portraits, some of them, may 
hang in their professional haunts but rarely is their image 
implanted on the popular heart. A hundred years is usually 
enough to dim their memory to near-vanishing point (if it 
lasts so long) and even their sapient judgments are rarely 
disinterred after that interval. Only forceful personalities 
like Campbell, Brougham, Eldon or Thurlow retain a recog- 
nisable outline amid the receding years, although we may not 
very often think of them. There is therefore something quite 
extraordinary about the continued vitality of Sir Thomas 
More more than four centuries after he held the Great Seal 
and laid down his life in perfect integrity. He seems to walk 
and talk more than four centuries after his head was cut off 
and it is superb conversation at every level in wit, in family 
affection, in fantasy, in public affairs and in religion. Societies 
exist all over the world to do him honour and year by year, 
this month as in past Julys, pilgrims have met to pray on 
the site of his Chelsea garden, beneath a mulberry tree said to 
have existed in his time, and have then gone down river to 
the Tower of London to recall his last days in his cell there. 
But most remarkable of all is the revival of his memory in his 
old Inn of Court, Lincoln’s Inn. Since the war, every July 
on a Sunday near the date of his execution (this year tlie 
15th July) Mass is sung in the old Hall which he knew long 
ago, beside the gateway through which he often passed. 
Among the coats of arms in the coloured windows there are 
only two human figures, his own and that of St. Richard, 
Bishop of Chichester. On the sill before More’s a branched 
candlestick is set. In the unwonted quiet of the deserted Inn, 
the congregation assembles. The priest in red vestments 
approaches the altar, set beneath Hogarth’s enormous 
painting of St. Paul before Felix the Governor, on the spot 
where the Lord Chancellor for more than a hundred years 
in the eighteenth and nineteenth centuries had his seat. The 
Gregorian chants rise, a Dominican friar in black and white 
robes preaches a sermon. More could return and feel hardly 
any strangeness, except that he would certainly laugh, humble 
man that he was, to see himself in stained glass. Outside the 
Inn, opposite the Law Courts in Carey Street, his statue 
proclaims him “‘ the faithful servant of God and the King ” 
and this year someone has set a vase of flowers at his feet. 
In these days when the enormous pressure of the State on the 
individual soul has become so suffocating, More’s life and 
works are more than ever relevant, but especially his life and 
his death. RICHARD Roe. 


SOCIETIES 


The annual meeting of the AssocIATED LAW SocIETIES OF 
WALEs was held at the Abernant Lake Hotel, Llanwrtyd Wells, 
on 4th June, when Mr. Roderic Bowen, Q.C., M.P., Recorder of 
Merthyr Tydfil, was the guest speaker. Mr. E. Rk. Nash (Swansea) 
was elected president and Mr. Merlin T. Phillips (Pontypridd and 
Rhondda), vice-president. Mr. R. J. H. Cooke (Mid-Wales) was 
re-elected hon. treasurer and Mr. C. L. Prichard (Llanelly) was 
re-elected hon. secretary. The following were appointed to the 
committee: Mr. Denys Evans (Aberystwyth); Mr. R. B. 


Whittingham (Bridgend) ; Mr. H. G. W. Saul (Cardiff) ; Mr. E.G. 
Trant (Carmarthen) ; 
Davies (Merthyr Tydfil and Aberdare) ; 


Mr. H. T. Saunders (Llanelly) ; Mr. D. J. 
Mr. R. J. H. Cooke 


(Mid-Wales) ; Mr. Hopkin Evans (Neath and Port Talbot) ; 
Mr. D. Merlin Phillips (Pontypridd and Rhondda); Mr. R. D. 
Edwards (Swansea) ; Mr. A. E. Whitelock (West Wales). 


At the annual meeting of the LLaNeLLY Law Society held 
on 3rd July, the following officers were elected: president, 
Mr. C. L. Prichard; vice-president, Mr. J. Clifford Phillips ; 
hon. secretary, Mr. Glanville R. Davies, re-elected ; hon. 
treasurer, Mr. C. L. Prichard, re-elected. 
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When testators ask 


your advice.... 


Please remember 


St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVEto St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the Summ Of bo eccecsnenvee ~uufree of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Duns! 1n’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 


SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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We are able to offer a complete advisory service 


Our fees are very Moderate 


ANTIQUE 


We are interested in both LARGE and SMALL COLLECTIONS 


Enquiries welcomed for fine Jewellery and Silver 
without purchase tax. Call or telephone 


SANFORD BROS. LTD. 
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Charlesworth on 


NEGLIGENCE 


The changes in this edition are both numerous and 
important, for the development of the law of 
negligence has continued apace. The whole text 
has been thoroughly overhauled, rearranged and, 
in many important passages, rewritten in the light 
of the most recent decisions. 


There is a new Chapter 3 on * The Standard of 
Care’ and Chapter 2 on *‘ The Duty to Take Care’ 
has been entirely recast. In Chapter 9 the portions 
dealing with invitees and licensees have been 
extensively altered in view of the decisions, par- 
ticularly Horton's Case, in recent years. New 
Chapters 19 and 20 have been added dealing with 
master and servant at Common Law and _ in 
connection with breach of statutory duty. The law 
of hospitals—Chapter 22-—has, been rewritten. 
The chapter on contributory negligence is almost 
entirely new, while large alterations have been 
made in the chapter on damages. 


These are the major alterations, but generally 
there have been so many decisions on negligence 
that every chapter has had to be altered. Every 
care and attention to detail have been lavished on 
the new Charlesworth on Negligence to ensure that 
it is up-to-date and can be relied upon in every 
respect. 


Third Edition, £4 6s. post paid 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal ”.] 
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Recruitment to the Profession 
Sir,—In your notes of The Law Society’s Annual General 


Meeting you report some remarks made by Mr. Claude Hornby 
as to improving the standard of entrants to the profession and 
thus obviating or reducing demands on the Compensation Fund. 
May I please be permitted space to comment thereon and add 
what I think is a constructive suggestion. 

Mr. Hornby’s suggestion was that intending solicitors should 
undergo a viva voce examination by the Examination Committee, 
and with this I respectfully agree. I feel, however, that the 
suggested inquiries are at least premature, if not objectionable. 
Mr. Hornby would know whether the intending solicitor has 
any “ background in the shape of finance ’’’ and whether he has 
“people of humble circumstances dependent upon him.” The 
first of these questions might, perhaps, sensibly and with greater 
justification be directed to the newly admitted young solicitor 
about to launch forth into practice without any practical 
experience since admission. The second should never, formally, 
be asked at all. 

Nevertheless, Mr. Hornby’s suggestion is, in principle, sound. 
I would, however, be in favour of not only a close scrutiny of 
existing sources of recruitment but of giving active encourage- 
ment to the right sort of person. At present, managing clerks 
receive only scant encouragement to qualify. What relaxation 
of conditions do they enjoy ? After ten years’ whole-time service 
with a solicitor or solicitors they may (a) serve three years’ articles 
instead of five, and (b) are exempt from attendance at Law School. 


TALKING 


July, 1956. 
WEDNESDAY, 4TH 

I suppose one should be grateful for any problem that goes 
back to first principles, but such is my ingratitude that I find 
that type of problem an infernal nuisance in the office. It is 
for this reason, amongst others, that I deplore the growing 
popularity of the 999 years’ lease. This is exemplified by the 
case of Mr. F, who wished to buy a small seaside house. Had 
the matter been allowed to take a conventional course, nothing 
could have been simpler. 

The county council, who are the freeholders, first enter into 
an agreement with Mr. G, a builder, for the construction of 
houses on a building site. On completion of each house to 
roof-plate level, G is entitled to call for a 999 years’ lease 
from the council, to be granted at his option to himself or his 
nominee, in an agreed form and at a ground rent of £29 p.a. 

Mr. F comes on the scene shortly before a certain house 
is completed and enters into a separate building agreement 
of his own with G, in the form adopted by the local federation 
of building trades’ employers. This agreement provides for the 
completion of the house and the payment of the price on a 
certain date ; and it contains such provisions as one would 
expect relating to insurance, rising prices, building defects 
and other corollary matters. What would normally pass for 
the “ purchase price ’’ under a conveyance on sale is paid for 
the bricks and mortar, divorced, as it were, from the site; 
Mr. F, in fact, is treated as an employer building on his own 
land. (As an incidental result of this, the stamp duty on the 
lease will seemingly be based on the ground rent only—a 
substantial saving.) 

At no stage in all this is it possible to investigate the title. 
The builder has no title and can deduce none. The council 


are in no contractual relationship with Mr. F, at least until the 


The latter would be impossible anyway as they must do a full 
day’s work. If he should have been so remiss as to have failed 
to matriculate in his youth, the clerk, usually over 30 years of 
age, must get his school books out again and swot English, 
Latin, history, geography, mathematics, a foreign language, 
and physics or chemistry. Exemption therefrom is rarely 
granted. ; 

The solution which I put forward has been adopted, in part 
or in whole, by other professional bodies. It is (1) to allow a 
managing clerk, after ten years, to enjoy exemption from the 
preliminary examination on production of a certificate from 
(a) his employer, (b) another solicitor, or (c) a member of the Bar, 


that his general standard of education is such as to enable him 
? 


to perform satisfactorily the functions of a solicitor; (2) to 
permit the clerk to take a single examination on the lines of the 
3ar examination (Part II), in place of the inter- and final, and 
without serving articles. 

This scheme, if properly implemented, would not lead to a 
lowering of standards. Unless the clerk is of a high calibre he 
ought not to have been employed as a managing clerk anyway 
and certainly no reputable solicitor or barrister would give the 
certificate envisaged above unless it was deserved. 

May I earnestly suggest that this scheme be given the 
consideration it deserves. It will be found to have more support 
than might, at first sight, appear. 

S: PB. Bes. 
Rickmansworth, Herts. 


“ SHOP” 


lease is granted ; and they quite properly point to s. 44 (2), 
Law of Property Act, 1925, and (possibly with more relevance) 
to ‘“‘ the usual practice.’’ Section 44 (2) provides, in effect, 
that “‘ under a contract ’’ to grant or assign a term of years, 
whether derived out of freehold or leasehold land, the intended 
lessee or assign shall not be entitled to call for the title to the 
freehold. On the face of it, where there is no contract, the 
subsection can have no application, but this is cold comfort 
to an intending lessee; in the absence of a contract he is 
unlikely to be in a strong position to bargain and may be 
disinclined to do so for fear of losing the house. 


As to the prevailing practice—the second stock argument 
against deducing title—it is worth noting that The Law Society's 
Council have ruled that in certain circumstances it 7s reason- 
able to ask the solicitors of the prospective lessor to deduce 
title, but at the lessee’s expense (Opinion of Council, dated 
28th May, 1954, No. 1706 (dd)). Obviously, therefore, the 
usual practice is not so rigid as it would seem to be on the 
model of s. 44 (2). But when it comes to deciding what 
circumstances justify such a request, the practitioner is in a 
difficulty, ‘‘ the {Law Society's} Council’s view being that such 
a request is reasonable where there are special circumstances but 
that such circumstances cannot be laid down in detail ’’ (7bid.). 


All this, one might say, adds up to very little, for it is 
unlikely that the county council will have a bad title and so 
why worry ? I agree that it is unlikely (though not impossible 
—mistakes are made even in local government offices) ; but 
if we are justified in investigating title at all, what is the magic 
of a 999 years’ lease that it should absolve us of this duty ? 
Bad titles, admittedly, are rare, but defective titles are not 
uncommon. The property may be subject to incumbrances, 
easements, restrictions, wayleaves or options to purchase ; 
there may be land charges registered under the Land Charges 
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Act, 1925; and the freehold title may have been registered 
under the Land Registration Act, 1925. In addition, of course, 
one may have to contend with disabilities of status and 
restrictions placed upon the leasing powers of mortgagors, 
mortgagees and limited owners. It is, therefore, no answer to 
say that with any luck Mr. F will not be forcibly evicted. 
A fair test is to ask what a building society would lend on 
the title, for lenders, who can pick and choose their securities, 
seldom show the same eagerness as a purchaser, and of this 
many people have become acutely aware during the late credit 
squeezes. 

The prospects and expense of insuring the title are now 
under consideration. And though we shall not thereby 
cure defects inherent in the freehold, we propose to register 
the lease with a possessory title under the Land Registration 
Act, 1925. My client is pleased with this idea ; it seems that 
he ‘‘ has heard of this registry in a wireless talk ’’—so does 
education spread. He is lukewarm about insurance, but might 
consider it if the premium is not more than {5 a year. That, 
it seems, is the lay measure of our worth in chasing title 
bogeys away! (Postscript: it will have to be a single premium 
policy. The underwriters have quoted one per cent. for thirty 
years’ cover.) 

After all this, I have a file three times as deep as for any 
comparable conveyancing transaction; but inasmuch as it 
is mostly concerned with zot investigating the title, no scale 
fee is chargeable. For full measure my client wants to know 
why the lease is for 999 years and not 1,000. 


THURSDAY, 5TH 

Another interesting feature of the 999 years’ lease is revealed 
by the same case of Mr. F. I refer to the fact that many 
people have but hazy notions of time, space and numbers 
(vide the nonsense talked about the twelve million to be 
evacuated from London) and in truth 999 years is a very long 
time indeed. The lease adopted by.the council-in this case 
is drawn for all the world as though it were for the first 
ninety-nine years only, leaving 900 to go. Thus it contains 
(inter alia) full repairing covenants by Mr. F and covenants 
on his part to paint the exterior in every fourth year and to 
redecorate the interior in every seventh year. (A pleasing 
feature of this—that under a special planning restriction 
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imposed by the landlords in another capacity as the planning 
authority, planning sanction is needed for all interior work 
costing more than 410! When we ask for a suitable reference 
to this in the draft lease we are told that we need not worry 
about it : the council are both reversioners and planning 
authority, so all will be well. But who is to say at what point 
in the term and by whom the planners may be torn untimely 
from the reversioners? Or the reversion sold and the 
planning functions retained ?) 

I am assured by Mr. G (the builder) and the county council 
that all this and much else, and notably the question of 
investigating title mentioned in my previous note, is plain 
sailing ; and doubtless in the bracing sea-breezes of S, as 
advertised on the posters, it must seem so. But suppose one 
looks at it this way ? What is a 999 years’ term but a figure 
of speech and for practical purposes the equivalent of the 
freehold ?. Carry the term backwards and one is landed in 
the year 957, just a century before the Norman Conquest, 
and somewhere about the start of Sir Winston Churchill's 
chapter on the Saxon Dusk. Carry it forward—but we would 
prefer to abstain; the reader, if he chooses to go beyond 
1984, may consult such standard works as The Time Machine 
and The Sleeper Awakes. The point, as I see it, is that Mr. G, 
competent as he is, cannot compete with the masons of, say, 
the Krak des Chevaliers, and even that is an upstart of the 
Crusades. 

What, in brief, will be left of this little house to paint and 
repair (or, if you wish, to replace piecemeal—which is R.B.'s 
province) when the term has run but a third of its course ? 
And with coastal erosion progressing apace, how will F's 
successors in title stand? On terra firma, let us hope, for 
land, as we all know, includes land covered with water. 
I, for one, shall not be there to advise on these submarine 
projects, nor upon the measure of damage (if any) to the 
landlord’s reversion. Let it suffice that I have conspired 
to create the problem. Somebody else can sort it out for a 
change. I am content to reflect upon the situation as 
described by Matthew Arnold :— 

We shall see, while above us 

The waves roar and whirl 

A ceiling of amber, 

A pavement of pearl. “ Escrow ” 
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These Notes of Cases are Fp oe prone by arrangement 
full reports will be found in the Weekly Law Reports. 
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Where possihle, the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


APPEAL TO PRIVY COUNCIL: FROM THE HIGH 
COURT OF AUSTRALIA: WHETHER INTER SE 
QUESTION 
O’Sullivan v. Noarlunga Meat, Ltd. ; Commonwealth of 
Australia and States of New South Wales and Tasmania 
(Interveners) 

Viscount Simonds, Lord Morton of Henryton, Lord Cohen, Lord 
Keith of \vonholm, Lord Somervell of Harrow 
4th July, 1956 
Appeal from the High Court of Australia 
A summons, taken out in the name of the appellant, Thomas 
O'Sullivan, an Inspector of Police of the State of South Australia, 
having been issued against the respondent company, Noarlunga 
Meat, Ltd., for using its premises for slaughtering stock for export 
as fresh chilled or frozen meat without a licence to use the 
premises for that purpose contrary to s. 52a of the Metropolitan and 
Export Abattoirs Act, 1936-1952, of the State of South Australia, 
the respondent company contended that s. 52A was inconsistent 


with the Commonwealth Commerce (Meat Export) Regulations 
under and in compliance with which the company’s premises 
were duly registered for the slaughtering of stock for export, 
and that s. 52A was therefore invalid under s. 109 of the 
Commonwealth Constitution, which provided that ‘‘ When a 
law of a State is inconsistent with a law of the Commonwealth, 
the latter shall prevail, and the former shall, to the extent of 
the inconsistency, be invalid,’’ The appellant submitted that 
there was no inconsistency, and further contended, inter alia, 
that the regulations, if ‘‘ inconsistent ’’ on their true construction 
with s. 52a, were ultra vires the power to make regulations 
conferred by the Customs Act, 1901-1953, of the Commonwealth. 
The States of New South Wales and Tasmania intervened, and 
supported the appellant’s case. A preliminary objection was 
taken by the respondent company and by the Commonwealth 
of Australia (intervener) to the jurisdiction of the Judicial 
Committee on the ground that all the issues in the case, including 
the question of “‘ inconsistency ’’ and the question whether the 
regulations were intra vires the Customs Act, under which they 
were purported to be made, raised questions as to the limits 
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intey se of the constitutional powers of the Commonwealth and 
the State of South Australia within the meaning of s. 74 of the 
Commonwealth Constitution and accordingly could not be 
entertained by the Board in the absence, as was the case here, 
of a certificate of the High Court of Australia. 

Lorp SOMERVELL OF HARROw, giving the judgment, said that 
it was the extent of the power that must be in debate in order 
to raise an inter se question, and a question of inconsistency 
under s. 109 of the Constitution was a question not between powers 
but between laws made under powers. The plea of inconsistency 
between the Commerce (Meat Export) Regulations—a Common- 
wealth law—and s. 52a of the Metropolitan and Export Abattoirs 
Act—a State law—under s. 109 of the Constitution did not 
therefore involve an inter se question, and the Board accordingly 
had jurisdiction to entertain the appeal. On the same principle 
the preliminary objection failed on the issue whether the 
regulations were intra vires the Customs Act. “‘ Inconsistency ”’ 
depended on the intention of the paramount legislature to express 
by its enactment completely, exhaustively or exclusively, what 
should be the law governing the particular conduct or matter 
to which its attention was directed, and when a Federal law 
disclosed such an intention it was inconsistent with it for the law 
of a State to govern the same matter: Ex parte McLean (1930), 
43 C.L.R. 472, 483. Section 52a was not part of a general 
slaughtering code, but was a special condition confined to the 
use of premises for slaughtering for export, and such special 
conditions were precisely the field which the regulations evinced 
an intention exhaustively to cover, and the section was therefore 
inconsistent with the regulations and invalid and inoperative. 
Further, the regulations were within the power conferred by 
s. 270 (c) of the Customs Act, and the power to prescribe under 
that section covered the ouster of the condition imposed by s. 52a. 
The respondent failed on its preliminary point, but otherwise 
succeeded on the appeal. The appellant would pay two-thirds of 
the respondent’s costs of the appeal. 


APPEARANCES: D. I. Menzies, Q.C., R. R. S. C. Chamberlain, 
O.C., and R. A. Gatehouse (Blyth, Dutton, Wright & Bennett) ; 
H.G. Alderman, Q.C., and Ian Baillieu (Freshfields) ; Sir Garfield 
Barwick, Q.C., and John Brunyate (Coward, Chance & Co.); 
Frank Gahan, Q.C., and J. G. Le Quesne (Light & Fulton). 


(Reported by Cuarves CLayton, Esq., Barrister-at-Law] [3 W.L.R. 436 


Court of Appeal 


HIRE-PURCHASE CONTRACT : BREACH OF FUNDA- 
MENTAL TERM: LENDERS PRECLUDED FROM 
RELYING ON EXCEPTIONS CLAUSE 
Karsales (Harrow), Ltd. v. Wallis 
Denning, Birkett and Parker, L.JJ. 12th June, 1956 

Appeal from Aldershot County Court. 


A garage owner was shown a second-hand Buick car in excellent 
condition and wished to buy it. Through the seller he applied to 
a finance company, which neither saw nor inspected the car ; but 
an arrangement was made by which the plaintiff firm bought the 
car from the seller and sold it to the finance company ; and the 
garage owner then entered into a hire-purchase agreement with 
the finance company on the terms of printed forms which included 
an exceptions clause that ‘‘ No condition or warranty that the 
vehicle is roadworthy, or as to its age, condition or fitness for 
any purpose is given by the owner or implied herein.”’ After 
contract forms had been signed and exchanged, the seller brought 
the car to the garage owner’s premises at night; but when the 
garage owner inspected it he found that it was in a deplorable 
state ; it had been towed to his premises, parts were missing, new 
parts had been replaced by old, and the engine was so defective 
that the car would not go. The cost of putting it into its original 
condition was estimated at £150. He refused to accept it, and the 
seller removed it; and thereafter the garage owner made no 
payments under the agreement. Later the _hire-purchase 
company assigned their rights under the agreement to the 
plaintiff firm, which sued the garage owner as hirer for unpaid 
hiring charges. The county court judge held that the exceptions 
clause applied, and gave judgment for the plaintiff for the hiring 
charges claimed. The hirer appealed. 


DENNING, L.J., said that under a hire-purchase agreement of 
this kind, where the hirer had himself previously seen and 
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examined the car and made application for hire-purchase on the 
basis of his inspection, there was an obligation on the lender to 
deliver the car in substantially the same condition as when it was 
seen. It made no difference that the lender was a finance 
company which had bought the car in the interval without 
seeing it. And it was an implied term of the agreement that 
pending delivery the car would be kept in suitable order and 
repair for the purposes of the bailment. In the present case 
the lender was in breach of that implied obligation. When the 
defendant inspected the car before signing the application form, 
it was in excellent condition and would go; whereas the car 
subsequently delivered to him was no doubt the same car, but 
was in a deplorable state and would not go. That breach went 
to the root of the contract and disentitled the lender from relying 
on the exceptions clause. Nor could there be a claim for arrears 
of instalments where goods were let on hire-purchase, and there 
was a refusal by the hirer to take them. The remedy of the 
lenders (and their assignees in this case) was then for damages 
only. The appeal should be allowed. 


BirKEtT, L.J., delivered a concurring judgment. 


ParRkKER, L.J., also concurring, said that where, as here, a 
vehicle was delivered incapable of self-propulsion except after a 
complete overhaul, there was a breach of a fundamental term 
and the exceptions clause did not apply. The same result was 
achieved by saying that what was delivered was not what was 
contracted for. Appeal allowed. 

APPEARANCES : John Lloyd-Eley (Sampson & Co.) ; M. Anwyl- 
Davies (Horne, Engall & Freeman, Egham). 


{Reported by Miss M. M. Hit, Barrister-at-Law] {1 W.L.R. 936 


RENT RESTRICTION: HOUSING REPAIRS AND 
RENTS ACT, 1954: EXCLUSION FROM RENT ACTS 
OF CONVERTED PREMISES 


Higgins v. Silverston 
Denning, Birkett and Parker, L.JJ. 
4th July, 1956 
Appeal from Brentford County Court. 


Before 1955 the owner of a dwelling-house of three floors let the 
first and second floors to tenants, himself occupying the ground 
floor and using the bathroom and lavatory on the first floor in 
common with the tenant. In 1955 he sold the house to the present 
landlord, who did extensive work on the ground floor, which 
previously consisted of a living room, bedroom, kitchen, scullery, 
outside w.c. and passage, there being only one inter-connecting 
door between the rooms. The work done included the division 
of the bedroom into two parts so as to make a new bathroom 
and lavatory, the construction of inter-connecting doors between 
the rooms, the insertion of new floors and fireplaces, and the 
creation of an entrance lobby by putting a door across the passage, 
so that the premises were (as was held) ‘‘ separate and self- 
contained.’’ The Jdandlord then let the ground floor flat to a 
tenant, charging a premium of £150 on the footing that it was 
no longer within the Rent Acts. The tenant claimed the return 
of the premium. 


DENNING, L.J., delivering the judgment of the court, said that 
the question depended on whether the ground floor had been taken 
out of the Acts, and that in turn depended on the true construction 
of s. 35 (1) of the Housing Repairs and Rents Act, 1954, which 
now came before the court for the first time. The first thing 
to ask was whether the premises as they now existed were 
“separate and self-contained premises.’”” The answer was that 
this ground floor was now certainly separate and self-contained. 
The second question was whether the premises as they now 
existed had been “‘ produced by conversion of other premises.” 
Counsel for the landlord urged the court to hold that the words 
“other premises ’’ meant ‘“‘ premises which were not previously 
separate and self-contained.’’ It was, he said, the quality of 
being ‘‘ separate and self-contained ’’ which had to be produced 
by conversion. The court did not agree with that interpretation. 
It failed to distinguish adequately between the improvement of 
the same premises (which entitled the landlord to an 8 per cent. 
increase in rent) and the conversion of other premises (which took 
them out of the Act altogether). By using the word ‘ other” 
Parliament made it clear that it was not sufficient to convert 
the same premises. It was, therefore, not sufficient for the 
landlord to make the same premises self-contained where they 
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were not self-contained before. There must be the conversion of 
other premises. What, then, did the words ‘‘ other premises ’ 
mean ? It was best shown by taking some cases which clearly fell 
within the section. The first was the case of a coach-house in a 
mews which, by much work, was turned into a dwelling-house 
with all the necessaries of life. The dwelling-house was then 
“separate and self-contained premises produced by conversion 
of other premises.”” The coach-house was “ other premises.’’ It 
was a different thing altogether. There was complete change of 
identity. The new house was produced by conversion of “‘ other 
premises,” namely, a coach-house. The second was the case 
of a dwelling-house which was previously capable of being used 
only for one family, and then substantial structural alterations 
were made so as to turn it into two separate and self-contained 
flats with all the necessaries of life in each. There again was a 
complete change of identity. The county court judge decided 
that there was not sufficient change of identity. He directed 
himself quite properly and his findings could not be disturbed. 
This meant that the flat was not produced by conversion 
of other premises, but by improvement of the same premises. 
The landlord qualified for an 8 per cent. increase in rent, but 
the flat was not taken out of the Acts altogether. Appeal 
dismissed. 
APPEARANCES: R. E. Megarry, Q.C., and M. Drake (A. Kramer 
& Co.) ; D. Tolstoy (John E. Peake, Hounslow). 
(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 448 
COURT OF APPEAL : NOTICE OF APPEAL: FORM : 
RULES OF THE SUPREME COURT (APPEALS), 1955, 
ORDER 58 


Sansom v. Sansom 
Denning, Birkett and Parker, L.JJ. 9th July, 1956 


Application for leave to appeal notwithstanding that time 
had expired. 

It was stated that some delay had been occasioned by the 
necessity for stating the grounds of appeal as required by the 
substituted R.S.C., Ord. 58, which came into operation on 
10th April, 1956, and which provides: ‘ Rule 3 (2): Notice of 
appeal may be given either in respect of the whole or in respect 
of any specified part of the judgment or order of the court below ; 
and every such notice shall specify the grounds of the appeal 
and the precise form of the order which the appellant proposes 
to ask the Court of Appeal to make. (3) Except with the leave 
of the Court of Appeal, the appellant shall not be entitled on 
the hearing of the appeal to rely upon any grounds of appeal, 
or to apply for any relief, not specified in the notice of appeal.”’ 

DENNING, L.J., said that he was sorry the new rules took more 
time. It was not intended that there should be elaborate 
grounds of appeal set out at great length. They should be short 
and simple ; otherwise there would be additional expense and 
delay. The object of the rule was to eliminate points which were 
no longer in controversy, so that the parties need not go to the 
expense of copying documents or preparing the case on those 
points. For that purpose the points of appeal should state the 
broad issues that were to be raised in the appeal, but should not 
go into the detailed reasons in support of them. If a special 
point arose later, a letter might be written to extend the grounds 
of appeal. 

APPEARANCES : John Latey (Devonshire & Co.) ; D. Loudoun 
(Huntley, Son & Rowlands). 


{Reported by Miss M. M. Hitt, Barrister-at-Law {1 W.L.R. 945 


Chancery Division 


CONFLICT OF LAWS : CHANGE OF DOMICILE AFTER 
MARRIAGE : COMMUNITY OF PROPERTY NOT 
INTENDED 
In re Egerton’s Will Trusts ; Lloyds Bank, Ltd. v. Egerton 
and Another 
Roxburgh, J. 6th June, 1956 

Adjourned summons. 

The testator was born in 1884 of English parents living in 
France, but his birth was registered at the British Consulate. His 
parents returned to England in 1891, and the testator was 
educated in this country. He served with the British army, 
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mainly overseas, from 1904 until 1932, when he returned to 
England. Shortly after his return in 1932 he married a French- 
woman domiciled in France. After his marriage he retired from 
active service and went to live in France with his wife. They 
did not actually settle there until 1934, but the testator remained 
in France, with the exception of his residence in England during 
the war, until his death in 1951, when he had admittedly acquired 
a French domicile. His widow claimed that the testator’s estate 
should be administered in community of property according to the 
law of France on the ground: (1) that the testator had a French 
domicile of origin because his father had acquired a French 
domicile of choice at the time of his birth, or (2) that the evidence 
showed an intention on the part of the testator and his wife to 
live permanently in France immediately after their marriage, 
which they carried out, and thus justified an inference that they 
intended the law of France to apply to all their personal property 
as from the time of their marriage. The widow’s evidence was : 
“ Neither before nor at the time of my marriage . . . nor at any 
time afterwards, was there any discussion or express agreement 
between us as to community or separation of property. It was, 
however, agreed between us before marriage that as soon as 
possible we would settle in France and establish our permanent 
and only home there. We carried this intention into effect.”’ 
Lloyds Bank, Ltd., as executors of the testator’s will, took out 
the present summons asking the court to determine whether his 
estate should be administered on the footing that the régime of 
community of property, as provided by the law of the Republic 
of France, with his widow, applied thereto. 

ROXBURGH, J., said that the first question which he had to 
determine was not what was his domicile at the date of his 
death but what was his domicile at the date of his marriage on 
6th May, 1932. The testator’s father was born in Cheshire in 
1834, and his domicile of origin was English, and there was, 
in his judgment, no evidence whatever that he had abandoned 
his domicile of origin in favour of a domicile of choice in France 
by the time the testator was born in 1884. But that was by no 
means the end of the case, and Mr. Wilberforce had explored the 
problem which had been the subject of debate between Dr. Morris, 
the author of a note in Dicey’s Conflict of Laws, 6th ed., and 
Dr. Cheshire in Private International Law, 4th ed. Dr. Morris 
had said this (at p. 542) : ‘“‘ Whether . . . the term ‘ matrimonial 
domicile’ ought to be extended, so as to mean the intended 
domicile of the husband, when, as occasionally happened, he, 
though domiciled in one country, intends, to the knowledge of 
both parties to the marriage, to become immediately domiciled 
in another country is a question on which there is no decisive 
English authority. On the theory, however, of a tacit or express 
contract between the parties about to marry that their mutual 
property rights shall be determined by the law of their matrimonial 
domicile, the extension of that term so as to include the country 
in which they intend to become, and do become, domiciled 
immediately after their marriage seems to some authorities 
reasonable. In a clear case where the parties change their 
domicile very shortly after the marriage in parsuance of a pre- 
matrimonial intention to that effect, the change of domicile 
might well be a ‘reason to the contrary’ within the meaning 
of the exception.’”” The approach of Dr. Cheshire was different ; 
he said (at p. 491): “. . . the just and reasonable view to take 
is that the law of the country in which the parties intended to 
settle immediately, in which in fact they did settle, and in which, 
so far as they could foresee, they would remain for the rest of 
their married lives, should be allowed to govern their mutual 
proprietary rights . . . the suggested rule goes no further than 
this: There is a strong presumption that the lex domicilii of the 
husband at the time of the marriage governs the mutual 
proprietary rights of the spouses. This presumption is rebutted 
if it is proved that they intended before the marriage to establish 
their home in some country other than the husband’s domicil 
and that they have in fact carried this intention out.’ If that 
suggested rule was in fact a rule of English law, then he thought 
that the widow would succeed. Mr. Wilberforce had submitted 
that, in deciding whether or not an agreement was to be inferred 
from conduct, the only conduct which could be considered was 
conduct earlier than or contemporaneous with the date on which 
the alleged contract was made. He (his lordship) saw no reason 
for such a limitation, which would put the court into blinkers 
and preclude it from doing palpable justice in some cases. In 
the present case there was no evidence of any intention to substitute 
the new law, that was to say, the law of the changed domicile, 
for the law of England. All the matters relied on were equivocal 
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and could not possibly justify any such inference. In these 
circumstances, it would be fantastic to infer from what was merely 
the change of domicile that it was arranged at the time of the 
marriage, tacitly or by conduct arranged, that French law should 
apply to their property rights as soon as they settled in France, 
and he declined to draw any such inference. If, however, 
Professor Cheshire’s view were to be adopted, then Mr. Wilberforce 
would succeed, but he could find no foundation in the authorities 
for Professor Cheshire’s view. There was a presumption that the 
law of the husband’s domicile applied to a marriage, and that 
the presumption could be rebutted by express contract, and also 
by a tacit contract, if the circumstances warranted that inference. 
In substance, therefore, he adhered to the view of Dr. Morris. 
The widow was not entitled to have the estate administered 
under the régime of community of property in accordance with 
French law. Declaration accordingly. 


APPEARANCES: Raymond Walton (Bell, Brodrick & Gray) ; 
R. O. Wilberforce, O.C., and E. I. Goulding (Janson, Cobb, 
Pearson & Co.); E. J. A. Freeman (Thompson, Quarrell and 


Megaw). 


(Reported by Mrs. IreNg G. R. Mosss, Barrister-at-Law] [3 W.L.R. 453 


VENDOR AND PURCHASER: FAILURE TO COMPLETE 

ON DATE FIXED: NOTICE REQUIRING COMPLETION 

WITHIN TWENTY-EIGHT DAYS : REASONABLENESS 
In re Barr’s Contract ; Moorwell Buildings, Ltd. v. Barr 


Danckwerts, J. 15th June, 1956 


Adjourned summons. 

By a contract dated 19th January, 1956, which incorporated 
condition 23 (1) of the National Conditions of Sale (16th ed.), 
vendors agreed to sell to purchasers certain property for £50,000, 
receiving a deposit, completion being fixed for 3lst January. 
At the time, as the vendors well knew, the purchasers were 
relying on carrying out a sub-sale to provide the money necessary 
to complete, in the negotiations for which the vendors were 
acting as the purchasers’ agents. On Ist February, completion 
not having been effected, the vendors served on the purchasers 
a notice under condition 23 (1) requiring the purchasers to complete 
within twenty-eight days. 

DaNckwErTs, J., said that the question was whether this 
condition was to be effective according to the stark nature of 
its terms, or whether it had to be construed in such a way as to 
give it a reasonable effect according to the circumstances of the 
case. It was contended on behalf of the vendors that the notice 
of twenty-eight days’ completion in the present case was reason- 
able because there were no particular conveyancing difficulties 
and, therefore, it was simple for the purchasers to complete 
within the time named. But that was not the right consideration. 
In naming a period which suddenly gives a definite requirement 
for completion and makes time of the essence, regard must be 
had to all the circumstances of the case, and to the practical 
considerations of the ability in the circumstances of the purchaser 
to find the money, having regard to reasonable behaviour as 
well as to mere conveyancing matters. In the present case, 
until a few days before the date fixed for completion, the 
purchasers were anticipating that they would not be fixed with 
the necessity of finding £50,000 cash down, but of finding perhaps 
a balance of £5,000 by reason of the provision of part of the price 
by a sub-sale of the property ; and the facts of the negotiations 
of the sub-sale were within the knowledge of both parties as, 
indeed, the vendors were negotiating the sub-sale as agents for 
the purchasers and were, of course, under a duty to use their 
best endeavours to secure a successful outcome to those negotiations. 
Suddenly those negotiations come to an end. The situation was 
entirely changed from the point of view of the purchasers and 
also the vendors, because, instead of getting part of the price 
by virtue of the sub-sale they would have to look to the purchasers 
to find £50,000. In those circumstances, it was not reasonable 
to fix such a short time as twenty-eight days for a purchaser 
to find a sum of £50,000. Therefore, the attempt of the vendors 
to rely on a condition of this type in such circumstances was 
mistaken ; accordingly the condition did not enable the vendors 
to act in the way in which they did and their notice was ineffective. 
Declaration accordingly. 

(C. Butcher & Simon Burns) ; 


APPEARANCES: S. Stamler 


Petey Foster (J. D. Langton & Passmore). 
[Reported by J. D. Pennincron, Esq., Barrister-at-Law] 


{1 W.L.R. 918 
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PRACTICE : SUMMONS FOR DIRECTIONS : SETTING 
DOWN ACTION FOR TRIAL 
Southey-Roberts Estates, Ltd. v. Roe 


Upjohn, J. 19th June, 1956 


Procedure summons. 

The defendant applied under the summons for directions for 
an order to set aside the entry for trial of the action by th 
plaintiff on the ground that, inspection of documents not having 
been completed, the entry for trial was premature. The master 
ordered, intey alia, that the action should be set down for trial] 
within fourteen days after inspection of documents had_ been 
completed. 

UPJOHN, J., having found that the notice of trial was not in 
accordance with the master’s order because inspection had not 
been completed, said that during the argument a point of general 
importance had emerged. Form No. 34 in Appendix K on p. 2762 
of the Annual Practice, 1956, was a greatly extended pro forma 
for use on summons for directions. It appeared that that form 
Was in current use in the Chancery Division, but it should be used 
in the light of the circumstances of cach action. It was clear 
that the part of the pro forma which concerned setting down was 
inserted to deal with actions dealt with by R.S.C., Ord. 36, r. 1a, 
r. 1B and r. 1c, where no notice of trial was necessary. In those 
cases it was right that the court should make an order about 
entry of trial ; but in cases where a notice of trial was necessary, 
and that covered the normal action in the Chancery Division in 
London, the setting down provisions were inappropriate and 
should not normally be used. R.S.C., Ord. 36, really provided 
a code for giving notice of trial, and the court had no jurisdiction 
in such cases to make orders about entry of an action for trial. 
In the present case, the order was made out without objection 
from either side, and whether made per incuriam or not it was 
binding on them; but it was suggested that R.S.C., Ord. 64, 
r. 7, gave the court a power to make such an order. That rule 
enabled the court or a judge to enlarge or abridge a time appointed 
by the rules and did not apply to this case. In the ordinary case, 
as the court cannot be satisfied until after discovery whether 
all the matters have been dealt with, the order fixing the place 
and mode of trial ought not to be made until after the conclusion 
of discovery. The practice of standing over para. 29 of the 
pro forma dealing with the place and mode of trial until after 
completion of discovery ought to be followed. Notice of trial 
set aside. 

APPEARANCES: E. JI. Goulding (A. Archdeacon & Co.); 
G. M. Parbury (Kenneth Brown, Baker, Baker). 


[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 946 


INCOME TAX: PROFITS OF PROFESSION : 
INSURANCE POLICIES TAKEN OUT BY VOLUNTARY 
HOSPITAL FOR MEDICAL STAFF 
Temperley (Inspector of Taxes) v. Smith 

3rd July, 1956 

Appeal from the Commissioners for the General Purposes of 
the Income Tax for the Rugby Division of Warwickshire. 

Under a scheme adopted by a voluntary hospital before the 
inauguration of the National Health Service, the board of 
management of a voluntary hospital took out insurance policies 
on the lives of the members of its medical staff, and paid the 
premiums on the policies. The scheme was intended as a 
recognition of the services which had been given voluntarily 
by the staff, and not as a means of remuneration. On the 
inauguration of the National Health Service no further premiums 
on the policies were paid by the hospital, which entered into 
contracts on a salary basis with the members of the medical 
staff, to whom the policies were assigned. A doctor was assessed 
to income tax under Schedule D on the provisional surrender 
value of his policies. 

Vaisey, J., said that the Commissioners found that the 
surrender value of the policies was not a profit from the doctor's 
profession, and allowed the appeal against the assessments. 
The problem was a familiar one ; it was exemplified by the cases 
relating to cricketers’ benefits and clergymen’s Easter or Whitsun- 
tide offerings. A voluntary payment to the holder of an office or | 
employment was a profit of that office or employment if it accrued 
to the holder in virtue of his office or employment notwithstanding 


Vaisey, J. 
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that there might not be any legal obligation to make the payment ; 
if, however, a payment was in the nature of a personal gift to 
him, it was not regarded as a payment for services but as a mere 
present. The assessment in this case was under Schedule D, 
and this sum was alleged to be part of the annual profits or gains 
accruing to the doctor from his profession of a medical practi- 
tioner. Many of the authorities related to assessments under 
Schedule E, but in his judgment the authorities under both 
Schedules all rested on the same general principles. The nearest 
case to the present was, perhaps, Herbert v. McQuade [1902] 
2 K.B. 631, at p. 649, where Collins, M.R., said: ‘‘. .. the 
test is whether, from the standpoint of the person who receives 
it, it accrues to him in virtue of his office . . .”’. That case was 
followed by the House of Lords in Cooper v. Blakiston [1909] 
A.C. 104. The authorities were only really helpful in so far 
as they indicated the proper line of demarcation between taxable 
and non-taxable receipts, and each case had to be considered 
on its own merits, applying well-settled principles to particular 
facts. The crucial test was as to the character in which the 
recipient of a benefit took it, and if it came to him in virtue of his 
office, profession or vocation and otherwise than as a mere 
present it was liable to tax. He could not accept the view that 
the doctor’s services at the hospital were not within the scope 
of his profession, and in all the circumstances his decision must be 
for the Crown, and the appeal would be allowed. As to the 
proper year of assessment, Wynn Parry, J., had already decided 
that it was not 1949-50: see Tait v. Smith (1954), 35 Tax Cas. 
79. He had not had any argument on that point, and the case 
must be referred back to the commissioners on the question of 
the proper year in which the assessment was to be made. 
Appeal allowed ; case remitted to commissioners for year of 
assessment to be made. 

APPEARANCES: J. E. S. Simon, Q.C., and Sir Reginald Hills 
(Solicitor of Inland Revenue); F. N. Bucher, Q.C., and H. H. 
Monroe (Hempsons). 


{Reported by Mrs. IrENg G. R. Mosss, Barrister-at-Law] [1 W.L.R. 931 


Queen’s Bench Division 


COAL MINE: CONTRAVENTION OF ACT DURING 
COLLIERY MANAGER’S ABSENCE: LIABILITY OF 
MANAGER 
Bassett v. Evans 
Lord Goddard, C.J., Ormerod and Donovan, JJ. 

Case stated by Port Talbot justices. 

An information preferred against the defendant alleged that 
he, on 27th June, 1955, was the manager of a coal mine into which 
an oxy-acetylene burner had been taken without authorisation, 
contrary to the Coal Mines Act, 1911, as amended. An under- 
manager had been duly appointed to act as manager under 
s. 3 of the Act during the defendant’s absence on leave. Prior 
to leaving, the defendant gave oral instructions for certain 
work to be carried out in the colliery and said: ‘‘ We will pull 
those half rings out and then those that are in the cement I 
will have burnt out.’”? On 27th June, during the defendant’s 
absence, an acetylene burner was used for burning out “ rings.” 
The justices were of the opinion that as a contravention of the 
Act had occurred, the defendant was guilty of an offence under 
s.75. They also held that when the defendant gave his instruc- 
tions he failed to give them with sufficient clarity and that, 
if a contravention of the Act occurred as a result of the act or 
default of a manager who had temporarily relinquished his 
managerial duties, the manager could not claim immunity from 
liability by virtue solely of the fact that he was not the de facto 
manager at the time of the contravention and that another person 
was discharging the duties of manager. The defendant appealed. 

ORMEROD, J., giving the first judgment, said that counsel for 
the prosecutor argued that this conviction must stand because 
at the time of the contravention the defendant was in fact the 
manager of the mine; it was true that he was away on leave, 
and that he had properly delegated his duties to his under- 
Manager, but nevertheless he was still the manager of the mine 
and therefore was still liable in the terms of s. 75 unless he could 
prove that he had taken the reasonable means which were set out 
in the proviso to that section. He (his lordship) did not accept 
that contention. Under s. 3 the intention of the Legislature 
was that if a manager for any of the reasons in s. 3 was unable 


28th June, 1956 
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to act, by reason of leave or sickness, if he properly appointed 
another person, he ceased for the time being to be the manager. 
He ceased to be clothed with the responsibility which a manager 
had in the terms of the Act, and those responsibilities were taken 
over by the man who was appointed in his place, and the person 
who was de facto the manager having been properly appointed 
was the person who was liable to be convicted under s. 75 unless 
he discharged the burden that was upon him. But even if that 
was wrong, the defendant had amply discharged the duty which 
was laid on him by s. 75 and the justices had no reason for finding 
otherwise. 

Donovan, J., gave a concurring judgment. 

Lorp GopparD, C.J., agreed. Appeal allowed. 


APPEARANCES: Edmund Davies, Q.C., and Alun T. Davies 
(Sharpe, Pritchard & Co., for T. D. Windsor Williams, Neath) ; 
Rodger Winn (Treasury Solicitor). 


[Reported by J. D. PeENNtNGTON, Esq., Barrister-at-Law] [1 W.L.R. 925 


PROFESSIONAL SERVICES: SCOPE 
OF ARBITRATION CLAUSE 
Government of Gibraltar v. Kenney and Another 


Sellers, J. 29th June, 1956 


CONTRACT : 


Action. 


A contract, by which it was agreed that the defendant, a 
quantity surveyor, should render certain professional services 
to the plaintiff in consideration of payments mentioned therein, 
contained the following arbitration clause: “If any dispute 
or difference shall arise or occur between the parties hereto in 
relation to any thing or matter arising out of or under this 
agreement the same shall be referred to... fan]... 
arbitrator.”” After completion of the works disputes arose 
between the plaintiff and the defendant and on an arbitrator 
being appointed on the application of the defendant, the defendant 
delivered points of claim which included, inter alia, (a) a claim 
for remuneration on a quantum meruit for the whole of the work 
performed on the footing that the contract was frustrated and 
had ceased to have any effect, and (b) an alternative claim for 
compensation under the Law Reform (Frustrated Contracts) 
Act, 1943, in respect of the benefit to the plaintiff of the work 
performed by him under the contract up to the date of frustration 
and thereafter remuneration on the basis of a quantum merutt. 
The plaintiff, while making no objection to the arbitrator hearing 
the rest of the defendant’s claims, sought, as against the 
defendant, a declaration that the arbitrator had no jurisdiction 
to hear and determine those parts of his claim set out above on 
the ground that they did not arise out of the contract, and were 
therefore outside the ambit of the reference to arbitration. 


SELLERS, J., Said that it had been argued that the court had no 
jurisdiction to determine the matter, and reliance had been placed 
on North London Rly. Co. v. Great Northern Rly. Co. (1883), 
11 Q.B.D. 30 (where it was held that the Hagh Court had no 
jurisdiction to issue an injunction to restrain a party from pro- 
ceeding with an arbitration in a matter beyond the agreement to 
refer) and Den of Airlie Steamship Co., Ltd. v. Mitsui & Co., Lid. 
(1912), 106 L.T. 451, but there was a distinction between those 
cases and the present case, and it seemed to his lordship that 
there might be circumstances where the court could appropriately 
make a declaration where it might not, on those authorities, be 
able to grant an injunction ; having regard to the fact that an 
injunction was not asked for, he would not have felt himself 
restricted in granting the declaration sought had he come to the 
conclusion on the merits that it was one which he ought to grant. 
The question had to be judged by an interpretation of the 
arbitration clause and of the claims sought to be made in the 
arbitration. ‘‘ Arising out of ”’ in the clause was very much wider 
than “‘ under ”’ the agreement, and in his view everything which 
was claimed in the arbitration could be said to be a dispute or 
difference in relation to anything “‘ arising out of ”’ the agreement. 
It was true that a quantum meruit was a quasi-contract and arose, 
in a sense, on an implied contract, but in the circumstances of 
the case (although it might not be so in all cases), the quantum 
meruit was an incident which arose out of the contract. The issue 
whether there had been a frustration giving rise to a quantum 
meruit or to a claim under the Law Reform (Frustrated Contracts) 
Act, 1943, was wrapped up with all the terms of the contract 
and its purported performance. Until the arbitrator had 
decided that issue, and what took place in purported performance 
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of the contract, and all the circumstances, no question of a 
quantum meruit arose. If the claim for quantum meruit was 
incidental to the contract and, therefore, within the arbitration 
clause, so also was the alternative claim under the Law Reform 
(Frustrated Contracts) Act, 1943, which required the same 
investigation of the contract and its terms and of the performance 
under it, and was so closely linked up with the contract which 
existed until it was frustrated that it properly fell within the 
submission. Had any question of discretion arisen—and his 
lordship was not sure that it did—he should not have exercised 
it in favour of the plaintiff, for good sense and good reason did 
not justify a separation of the issues of the defendant’s claim. 
Judgment for the defendant. 


APPEARANCES: John Donaldson (E. F. Turner & Sons); Neil 
Lawson, Q.C., and R. D. Stewart-Brown (Jaques & Co.). 
[Reported by Miss J. F. Lams, Barrister-at-Law] [3 W.L.R. 466 
RENT TRIBUNAL: REFERENCE BY ASSIGNEE OF 
LEASE : WHETHER “ PARTY TO CONTRACT ” 


R. v. Tottenham and District Rent Tribunal; ex parte 
Northfield (Highgate), Ltd. 
Lord Goddard, C.J., Ormerod and Donovan, JJ. 
29th June, 1956 

Application for prohibition. 

By a deed of assignment the tenant of a furnished flat for 
the purposes of the Furnished Houses (Rent Control) Act, 1946, 
with the consent of the landlords assigned the residue of her 
leasehold interest to S and his wife. Following a refusal by the 
landlords to grant them a new lease, an application was made 
by the assignees to the rent tribunal to consider the rent of the 
flat. The landlords applied for an order of prohibition directed 
to the tribunal to prohibit them from entertaining the reference 


IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time : 
British Caribbean Federation Bill [H.C.}| 
Coal Industry Bill [H.C.} 
Governors’ Pensions Bill [H.C.} [12th July. 
Press Authority Bill [H.L.} {11th July. 
To establish a Press Authority and to confer powers upon it. 
Public Works Loans Bill [H.C.} [12th July. 


{12th July. 
[9th July. 


Read Second Time :— 
Marriage (Scotland) Bill [H.C.} (12th July. 
Millport Piers (Amendment) Order Confirmation Bill 
[H.C.] [12th July. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Millport Piers 
(Amendment). 
Valuation and Rating (Scotland) Bill [H.C.) [12th July. 


In Committee :— 
Restrictive Trade Practices Bill [H.C.] {12th July. 


HOUSE OF COMMONS 
PROGRESS OF BILLS 

Read First Time :— 

Overseas Resources Development Bill [H.C.]} 

(10th July. 

To make new provision as to the functions of the Colonial 
Development Corporation, including provision in respect of past 
activities of the said Corporation ; and for purposes connected 
with the matters aforesaid. 


Read Third Time :— 
Finance (No. 2) Bill [H.C.] 


{13th July. 
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on the ground that neither of the assignees was a ‘ party to the 
contract ’’’ within the meaning of s. 2 (1) of the Act of 1946 and 
therefore a person entitled to apply to the tribunal. 

Lorp GopDARD, C.J., said that s. 2 (1) of the Act of 1946 


remnne e 


defined the persons who were lessors and lessees, viz., the lessor | 


was the person who granted a lease and the lessee was the grantee 
of the lease, and this was the only Act among the Rent Acts 
which used the expression “‘ lessor and lessee ’’ and not “ landlord 
and tenant.”’ It was also the only section in the rent restriction 
legislation which used the expression “It shall be lawful for 
either party to the contract.’’” Parliament was always presumed 
to know the law and to be legislating with regard to the condition 
of the law as it existed at the time when the legislation was 
passed ; and it had been the common law in this country for 
hundreds of years that there was a distinction between an assignee 
and a lessee, and that although there was privity of estate 
between the lessor and assignee, there was no privity of contract. 
It was therefore impossible to read the word “lessee ”’ which, 
apparently, had been deliberately used, because it was used 
throughout the Act and the regulations, as meaning “‘ assignee.” 
If Parliament had intended the word “‘lessee’”’ to include an 
assignee, it could have said so. Therefore there was no power 


for an assignee of premises which were furnished houses within | 


the Act of 1946 to refer the contract of tenancy to the tribunal. 


ORMEROD, J., agreed, and Donovan, J., delivered an assenting 


judgment. Order of prohibition. 

APPEARANCES : Desmond Ackner (Herbert Oppenheimer, Nathan 
and Vandyk) ; G. Avgherinos (Agar-Hutton & Co.) ; Rodger Winn 
(Solicitor, Ministry of Health). 

(Reported by J. D. Pennincron, Esq., Barrister-at-Law] [3 W.L.R. 462 





In our report of Usher v. Usher, at p. 532, ante, the appearances 
should have read: John Latey (Jaques & Co.) ; Roger Ormrod 
(Official Solicitor). 


AND WHITEHALL 


STATUTORY INSTRUMENTS 


Administration of Justice Act (Commencement) Order, 1956. 
(S.I. 1956 No. 1065 (C. 5).) 
See p. 536, ante, as to this order. 
Agriculture (Ploughing Grants) 
(S.I. 1956 No. 1043 (S. 48).) 5d. 
Draft Double Taxation Relief (Estate Duty) (Switzerland) 
Order, 1956. 6d. 


(Scotland) Scheme, 1956. 


Exchange of Securities (No. 5) Rules, 1956. (S.I. 1956 
No. 1062.) 5d. 
Fertilisers (England, Wales and Scotland) Scheme, 1956. 


(S.I. 1956 No. 1035). 5d. 

Fertilisers (Northern Ireland) Scheme, 1956. (S.I. 1956 No. 1036.) 
5d. 

Fife Fire Area Administration Amendment Scheme Order, 1956. 
(S.I. 1956 No. 1037 (S. 47).) 5d. 

Fire Services (Conditions of Service) (Scotland) Amendment 
Regulations, 1956 (S.I. 1956 No. 988 (S. 46).) 

Firemen’s Pension Scheme Order, 1956. (S.I. 1956 No. 1022.) 
1s. 11d. 

Folkestone - Brighton - Southampton - Dorchester - Honiton 
Trunk Road (Southampton Northern By-Pass) Order, 1956. 
(S.I. 1956 No. 1045.) 5d. 

Import Duties (Exemptions) (No. 7) Order, 1956. (S.I. 1956 
No. 1040.) 5d. 

Isle of Wight Water Board Order, 1956. (S I. 1956 No. 1039.) 5d. 

Land Registration Rules, 1956. (S.I. 1956 No. 1024 (L. 10).) 
See p. 536, ante, as to these rules. 

London-Aylesbury-Warwick-Birmingham Trunk Road 
(Aynho Park, Aynho Diversion) Order, 1956. 
No. 1044.) 5d. 

Open-Cast Coal (Highway) Orders (Revocation) Order, 1956. 
(S.I. 1956 No. 1017.) 5d. 

Ploughing Grants Scheme, 1956. 5d. 

Probation (Scotland) Amendment 
(S.I. 1956 No. 1053 (S. 49).) 5d. 


(S.I. 1956 No. 1021.) 
(No. 2) Rules, 


Retention of Cables over and under Highways (Lincolnshire— | 
Parts of Kesteven) (No.1) Order, 1956. (S.I. 1956 No. 1047.) 5d. 


1956. | 


(S.I. 1956 
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Stopping up of Highways (Bedfordshire) (No. 11) Order, 1956. 
(S.1. 1956 No. 1025.) 5d. 

Stopping up of Highways (Birmingham) (No. 3) Order, 1956. 
(S.I. 1956 No. 1012.) 5d. 

Stopping up of Highways (County Borough of Southampton) 
(No. 1) Order, 1956. (S.1I. 1956 No. 1020.) 5d. 

Stopping up of Highways (Gloucestershire) (No. 13) Order, 1956. 


(S.1. 1956 No. 1013.) 5d. 

Stopping up of Highways (Lancashire) (No. 12) Order, 1956. 
(S.1. 1956 No. 1018.) 5d. 

Stopping up of Highways (London) (No. 23) Order, 1956. 


(S.1. 1956 No. 1019.) 5d. 
Stopping up of Highways (Northumberland) (No. 1) Order, 1956. 


(S.1. 1956 No. 1026.) 5d. 
Tenant Purchasing Fixtures and_ Fittings —PosiTtlIoN oN 
GIVING UP TENANCY 
Q. My client, 2, was until fairly recently the tenant of certain 





property on a weekly tenancy, and on taking over the premises he 
irchased, or purported to purchase, certain fixtures and fittings, 
ely, a counter and some shelves, etc., which appear to me to 
itly trade fixtures. After # had been tenant for a short time 
‘told the landlord, P, that he wished to give up the tenancy, 
h appears to have been a weekly one, provided that any 
ming tenant was prepared to purchase the fixtures from 
that if any incoming tenant was not prepared to do this 

Id retain the According to R, P agreed 

; arrangement, but the next thing that /? knew was that 
roperty was occupied by a fresh tenant who had not paid for 





premises as a store. 


tures, and in fact 7? had never been informed by P that the 
rty had been let. P now refuses either to pay anything to I? 


se fixtures or to allow # to take them away, and, of course, 


w tenant is not prepared to do so either, as it is thought that 














the new tenant that P owned these fixtures. /’s solicitor 
at # is not entitled to remove the fixtures and fittings as, 
P bought the property, it had been let by a previous owner 
mer tenant iO hae t in the fixtures and fittings, but 
tenant |] \ | the property, as he had not taken 
l id fittings with him, they became in law part of th 
1, and consequent! hat not only was /? not entitled to 
the fixtures and fittings or sell them, but in fact had 
ad any t to them all It seems to me that it may b 
tri tt nt with regard to trade fixtures ar 
them when he leave mut does this mean that 1f 
rts t i to ncomin ni uch a purported 
uld | compictery 1 licctive, id ft onsequ Vv t! 
and fittu r » t le lord nas t lant 
the property ? 

A. In our opinion, such authorities as Penton v. Robart 
2 East 88, Lvde v. Russell (1830), 1 B. & Ad. 394, and 
v. Home (185 5, Re ..S.)546, bear out the undnes 

jlicitor’s i is the ownership o f \ 
ted: that is to say, they became (when the fort 
referred to leit nd remained part of the fre ld We 

however, that this concludes the matter. We nsider 

court would willingly entertain an ti against P 

Id be framed in one or both of these way the agree 
tween P and FP was in eifect that I agreed to f ) al 


Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
sagent, should be addressed to the ‘‘ Points in Practice ’ 
irtment, The Solicitors’ Journal, 21 Ked Lion Street, 
London, W.C.1. 

They should be brief, typewritten in duplicate, and 
inied by the name and address of the sender on a 
sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all 
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Stopping up of Highways (Staffordshire) (No. +) Order, 1956 
(S.I. 1956 No. 1027.) 5d. 

Taunton- Barnstaple-Bude-Fraddon Trunk Road (Milverton 
and Preston Bowyer By-Pass) Order, 1956.  (S.1.  195¢ 
No. 1046.) 5d. 

Welland River Board (Alteration of Boundaries of the Deeping 
Fen, Spalding and Pinchbeck Internal Drainage District and 
the Baston, Langtoft and the Deepings Internal Drainag« 
District) Order, 1956. (S.I. 1956 No. 1015.) 5d. 

White Fish Authority (General Levy) (Amendment) Regulations 
Confirmatory Order, 1956. (S.1. 1956 No. 1061.) 5d. 

‘Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd 
21 Red Lion Street, London, W.C.1. The price in each cas 
unless otherwise stated, is 4d., post free.) 


PRACTICE 


admitted or postulated right to sever the fixtures as part of 
consideration for giving up the tenancy; further, and alternatively 
R changed his position on the strength P’s statement or prom 

This type of cause of action has, in our opinion, undergone con 
siderable development since the decision in Central London Pi 


Trust v. High Trees House, Ltd. (1947] IkX.B. 130 (‘‘a prom 


, 
of 





intended to be binding, intended to be acted on in fact 
on, is binding ’’) ; see article by Denning, L.J., 1 Vodern I 
Review 1, and the same learned lord justice's monograph r 
Changing Law.” 
Procedure —[XtEN1 RESTRICTION—HIGH Cot ( 
\CTION— JUDGMENT IN DEFAULT « 1} ’ 
O. A landlord, entered into a wi » ten 
dated 16th \ugu t, | 54, witl a it, < { 
of £2 te . dwelling-house and 3 
substantial arrears of rent a notice to quit wa nt doe 
17th juary, 1955, wl h expired on 24th | l ) 
This was acce d by re Cel lant B but I 
the t ( Ls B 4 ) 1 ) t ES 
keep | promise \ ially inte lL writ w 1 
Ou n Ber i | i 11 { IX ( t | 
rATE me CLAIM 
| he vaintift ( i ¢ l a 
na op kn NO. < vee if D> 
il m ( | oO! 
ri \ \ 
{ tiff ‘ 
( 1 she ] NO 
' . 
p! f H 
lil VV 
) l y. ) . 
we) 
I 
Wl SCT l i) 1955 
ES \ b ih 
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\ I 
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that case Denning, J., as he then was, said that it was desirable 
in High Court actions for possession of a dwelling-house that 
the indorsement of the writ should state either the reason why 
the house is not within the Rent Restrictions Acts, or, if it is 
within those Acts, the ground on which possession is sought. 
Russoff v. Lipovitch [1925) 1 K.B. 628 shows that the statutory 
grounds for possession apply just as much in the High Court as 
in the county court. We think the safest method of procedure 
in this case is to apply by Ord. 14 summons for judgment, 
and in the supporting affidavit to deal with the matters adverted 
to by Denning, J., as may be appropriate to the facts. See an 
article at 97 Sov. J. 307. 

INDEPENDENT 


Conveyance by Parent to Child —WHETHER 
SHOULD BE 


VALUATION NECESSARY—WHETHER DEED 
ADJUDICATED 

Q. We should like your advice in the case of a parent selling 
his or her house to a son or daughter, where the price paid for 
the house is the open market value so far as the clients are 
concerned. We have had two cases recently, and in both have 
been acting for the purchaser and the subsequent mortgagee of 
the property. In both cases the price appears to us to be a 
fair price for the particular house with vacant possession. Should 
an independent valuation be obtained in these cases, or should 
the deed be adjudicated for purposes of stamp duty ? The full 
purchase money 1s passing, but we believe there is an implied 
gift where a parent is selling a house to a son or daughter. If 
this principle applies, would it extend, say, to a sale by a brother 


to a sister ? 
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A. Undue influence is implied where the confidential relation- 
ship of parent and child exists. In most cases it is presumed 
that the parent is in a position to influence the child but the 
opposite may be the case (Re Coombery [1911] 1 Ch. 723). Most 
of the reported cases arose out of gifts or settlements. See, for 
example, Emmet on Title, 14th ed., vol. II, pp. 519, 520, 
If undue influence is proved or implied, the burden is on the 
person desiring to uphold the transaction to show that there 
was in fact no undue influence and that the consent of the other 
party was quite free. He must be able to show that the terms 
were fair and reasonable and such that a competent independent 
adviser would recommend (Powell v. Powell [1900] 1 Ch. 243), 
In the case of a sale, however, the court would not set it aside 
unless there was some inadequacy of consideration ; compare 
Tufton v. Sperni [1952] 2 T.L.R. 516. We do not think there 
is need for an independent valuation if it is clear that the parties 
are, in fact, free from undue influence and that the price is a 
fair market price. If there was any likelihood of influence being 
exercised or any reasonable doubt about value then we think 
the solicitor concerned should advise an independent valuation 
and that the parties should have independent professional 
advice. The right to have a conveyance set aside for undue 
influence is equitable only. Repayment of purchase money 
would be ordered. See Williams, Vendor and Purchaser, 4th ed., 
vol. 2, p. 832. Consequently a purchaser could be concerned 
only if he had notice and even then would be largely protected. 
The same rules would apply between brother and sister (Sturge 
v. Sturge (1849), 12 Beav. 229). We see no need for adjudication 
if the price is a proper market price. 


NOTES AND NEWS 


Miscellaneous 
THE PUBLIC TRUSTEE 

Each year since its inception in 1907 brings its testimony, in 
the shape of an annual report, to the usefulness of the work of 
the Public Trustee. The forty-eighth General Report for 1955-56, 
published on 6th July (H.M. Stationery Office, price 6d.), is no 
exception. It shows that 422 new cases, of a total value of 
£7,014,834, were accepted during the year, and the year’s working 
resulted in a surplus of £9,477, thus reducing an accumulated 
deficit to £180,390. Although the new cases were fifty less in 
number and £1,364,375 less in value than those accepted in 
1954-55, the percentage of new cases under £5,000 in value rose 
from 57 per cent. to 61:2 per cent. The total value of estates 
completed or partially distributed was £14,863,636, compared 
with £13,855,949 in 1954-55. There were still under adminis- 
tration on 31st March, 1956, 17,309 cases and the total value of 
the trusts under administration at that date was estimated to be 
£256,839,935. The staff, exclusive of cleaners, numbered 603 on 
31st March, 1955, a reduction of 31 when compared with the 
previous year. The total cost of running this service during 
1955-56 was £65,158. 


ESTATE DUTY 


INDIA 


DOUBLE 


An Order in Council relating to the agreement with India for 
the avoidance of double taxation with respect to duties on the 
estates of deceased persons was made on 29th June and has now 
been published as S.I. 1956 No. 998. 


SWITZERLAND 
The convention with Switzerland for the avoidance of double 
taxation with respect to duties on the estates of deceased persons, 
which was signed on 12th June, was published on 10th July as a 
Schedule to a draft Order in Council. 


DEVELOPMENT PLANS 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Bournemouth. The plan, as approved, will be deposited in the 
Town Hall, Bournemouth, for inspection by the public. 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County of 
Lancashire. The plan, as approved, will be deposited in the 
County Hall, Preston, for inspection by the public. 


Wills and Bequests 
Mr. J. Kk. Bracewell, solicitor, of Regent’s Park, left £22,289 net. 


OBITUARY 


Mr. E. G. B. FOWLER 
Mr. Edward G. B. Fowler, retired Coroner of Leicester, died 
recently at Rearsby, aged 85. 


Me. G. W. E. JOLLY 

Mr. George William Ernest Jolly, retired solicitor, of Brighton, 
has died. He was admitted in 1913 and was a member of the 
General Committee of the Sussex Law Society when he retired 
in 1946. 

Mr. G. T. JONES 

Mr. Gwilym Thomas Jones, solicitor, Clerk of the Peace and 
of the County Council of Caernarvon, died on 9th July, aged 48. 
He was admitted in 1937. 


Mr. S. W. WOOLMER 


Mr. Shirley Worthington Woolmer, retired solicitor, of Temple, 
E.C.4, died on 10th July, at Bournemouth, aged 88. He was 
admitted in 1893. 
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